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NO MATTER 
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FOLKS DRINK 
COFFEE 
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dé iLeX 
IT PLACES 87 KWH. ON YOUR LINE 


Practically everybody drinks coffee! And 
SILEX makes better coffee! That's why 
SILEX is a load-building opportunity for 
you... it's in demand .. . and it adds 
87 K.W.H. to your load! (97 K.W.H. 
with an electric Anyheet Control!) 
Watch your load climb ... when you 
sell more through promotions and 
displays. 


The Silex Co. Dept. UP-5 Hartford, Conn. 
Creators of the Glass Coffee Maker Industry 


Push <A@#4.€% and watch your load climb 
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E BARBER GAS 


BARBER 


REGULATORS 
Help 

You Win 
Customer 
Confidence 
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| and enlight- 

ened gas companies recognize 
that, in addition to load-building, the customer must be satis- 
fied that his fuel is utilized without waste. There may be 
among your own customers many instances, especially in the 
case of gas-burning appliances which are manually con- 
trolled, where fuel economies could be effected by gas pres- 
sure regulators. If you have complaints on fuel bills, why 
not have your service men, on these calls, take along a 
Barber Regulator and explain to your customers the savings 
possible with pressure regulators? Barber will gladly supply 
you with educational folders for such calls. 


As to quality and dependability—Barber Regulators have 
long been endorsed and used by leading gas authorities 
everywhere. 


BURNER CO., 3704 Superior Avenue, Cleveland, Ohio 


BARBER oscssune REGULATORS 


arber Burners For Warm Air Furnaces, Steam and Hot Water Boilers and Gas Appliances 
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“No Housing Repair Expense, 





orts — the name on 
using ever ace 1 re 


reas of Distr we a \eN Perl ep fy millions of wrenches that stay on the 

He Rib FOOL CO job. A housing that’s a sort of mir- 

ey, ee acle of design and alloy-metal be- 
cause it won’t warp or break. No 
“out for repairs,” no repair expense, 
fewer “spares” needed. That remark- 
able housing assures you also an ad- 
justing nut that always spins freely 
to size, never binds. Safe chrome- 
molybdenum jaws, replaceable, 
handy pipe-scale on hookjaw. The 
wrench that costs practically nothing 
for upkeep, outstandingly popular 
with men who know fine tools. Ask’ 
your Supply House... today! 


THE RIDGE TOOL COMPANY 
ELYRIA, OHIO 


“RLIERLD PIPE TOOLS 
In use all over the world 


This page is reserved under the MSA PLAN (Manujacturers serve Agreement) 





FEW weeks ago C. W. Kellogg, president 
Ac the Edison Electric Institute, resigned 
his post as power consultant with the Office of 
Production Management. This hardly came 
as a surprise to the cognoscenti in relations be- 
tween the government and the electric power 
industry. In a word, EEI President Kellogg 
did not see eye to eye with administration ex- 
perts on matters respecting the nation’s power 
reserves. 


Wurue this difference of opinion was fairly 
well known, the ostensible reason given for 
the severance of the dollar-a-year relationship 
between the electric industry’s chief represent- 
ative and the national defense effort was quite 
interesting. It seems that the OPM directors 
passed a rule to the effect that paid officers of 
trade associations should not actively partici- 
pate on a full-time basis in the defense or- 
ganization at Washington. 


Tus sudden ruling caused some cynical 
comment among independent observers, in- 
cluding the syndicated columnist, David Law- 
rence. But we liked best the following excerpt 
from that juvenile classic, “Alice in Wonder- 
land,” which was published in our esteemed 


ERNEST R, ABRAMS 


Counting security bids before they are hatched 
is a problem for the dealers. 


(SEE Pace 140) 
JULY 31, 1941 


HERBERT COREY 


Is Uncle Sam out to boycott trade 


associations? 
(See Pace 131) 


costanbictary, Telephony, the telephone jour- 
nal: 

“Here!” cried Alice, quite forgetting in 
the flurry of the moment how large she had 
grown in the last few minutes, and she 
jumped up in such a hurry that she tipped 
over the jury-box with the edge of her skirt, 
upsetting all the jurymen onto the heads of 
the crowd below, and there they lay spraw!l- 
ing about. ... 

“Oh, I beg your pardon!” she exclaimed 
in a tone of great dismay, and began picking 
them up again as quickly as she could.... 

“The trial cannot proceed,” said the King, 
in a very grave voice, “until all the jurymen 
are back in their proper places—all,” he re- 
peated with great emphasis, looking hard at 

Alice as he said so... 

Then the King, who had been for some 
time busily writing in his notebook, called 
out “Silence!” and read out from his book, 
“Rule Forty-Two. All persons more than 
a mile high to leave the court.” 

Everybody looked at Alice. 

“T’m not a mile high,” said Alice. 

“You are,” said the King. 

“Nearly two miles high,” added the Queen. 

“Well, I shan’t go, at any rate,” said 
Alice; “besides, that’s not a regular rule; 
you invented it just now.’ 
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RILEY STEAM GENERATING UNIT 





Outstanding American 
Lignite Burning Installation 


OTTER TAIL POWER COMPANY, Wahpeton, N. D. 
130,000 Ibs. steam/hour, 650 Ibs. design pressure, 825° F steam temp. 
Unit burns North Dakota Lignite at 82% Efficiency. 

Riley Boiler, Superheater, Steam-temperature Control, Economizer, 
Air Heater, Water Cooled Furnace, Steel Clad Setting, Riley 


Harrington Stoker. 


RILEY STOKER CORPORATION 


WORCESTER, MASS. 


BOSTON NEW YORK PHILADELPHIA PITTSBURGH BUFFALO CLEVELAND DETROIT SEATTLE 
HOUSTON CHICAGO 8T. PAUL KANSAS CITY LOS ANGELES ATLANTA 


ST. LOUIS CINCINNATI 
COMPLETE STEAM GENERATING UNITS 
PL Re gyPERMEATERS - AIR HEATERS - ECONOMIZERS - WATER-COULED FURNACES 
eRIZ, - MECHANIOAL STOKER® - STEEL-CLAD INSULATED SETTINGS 
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PAGES WITH THE EDITORS 


King the oldest rule in the book,” said the 
in 

“Then it ought to be Number One,” said 
Alice. 

The King turned pale, and shut his note- 
book hastily. “Consider your verdict,” he 
said to the jury, in a low trembling voice. 


CoMING as it does on top of other recent 
regulatory developments which could hardly 
be regarded as advantageous to the utility 
trade associations, the Keilogg incident raised 
anew the question of whether Federal adminis- 
tration has turned sour on trade associations 
generally. We put the question to our own 
Washington investigator, HERBERT Corey, 
veteran author and journalist. He in turn put 
the question to a number of official persons in 
the nation’s capital. The result is the opening 
article in this issue entitled “Is the Trade As- 
sociation ‘on the Spot’ ?” 


¥ 


| awe since the armed forces of the Reich 
overran the lowlands in the spring of 1941, 
this idea of panzer divisions has been spread- 
ing. The rapid mobile unit technique has not 
only been incorporated and possibly improved 
in other armies, including our own, but even 
industry has seen advantage in it. Thus, the 
electric light and power industry has been care- 
fully considering the merits and demerits of 
mobile power plants for emergency and 
auxiliary use. 


In this issue (beginning page 147) Pace E. 
GOoLsAN, JR., an engineer employed by the New 
York Electric & Gas Corporation, gives us a 
description of the potentiality of panzer 
dynamos for national defense purposes. Born 
in California, Mr. GoLtsAN graduated from the 


PaGs. b. GULDAN, JR. 


The national emergency has literally put power 
on wheels. 


(SEE Pace 147) 
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(Continued) 


WILL M. MAUPIN 


The American railroad problem is to restore 
healthy circulation to its extremities. 


(SEE Pace 151) 


Massachusetts Institute of Technology in 
1934. Since 1935 he has been connected with 
his present company employer. 


¥ 


Ww: don’t know whether or not the na- 
tional defense boom is really putting the 
American railroad system back on its feet or 
back in the black, to speak financially. Prob- 
ably the transportation activity is helping a 
great deal. But the branch lines of many of 
the roads seem to be still in an anemic eco- 
nomic condition. Witt M. Mauptrn, former 
member of the Nebraska State Ra‘lway Com- 
mission, and now editor of the Clay County 
Sun, gives us an entertaining discussion of 
WwW hat must be done to save the branch lines in 
an article beginning page 151 


¥ 


Lso in this issue is the second and conclud- 
A ing instalment of the 2-part series of ar- 
ticles on the SEC competitive bidding regula- 
tion for handling utility security underwriting. 
Ernest R. Asransg, the author, is util ty editor 
for the Financial Chronicle and author of the 


recent well-known volume, “Power in Transi- 


tion.” 


Court and commission cases preprinted in 
the Public Utilities Reports section of this 
issue include a New York water rate case, an 
FPC hydro license accounting case, and a 
Michigan gas rate case. 


THE next number of this magazine will be 


out August 14th. 
Chetpue 
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FOR EXAMPLE: 


How do you calculate overtime 
for piecework employees? The 
orthodox way to do this job is: 


1. Find the average hourly rate 4, Add total piecework earn- 
2. Find the overtime rate ings and overtime earnings to 
3. Find the overtime earnings _find gross earnings. 


@ The Printing Calculator, with its 10-key, touch-method keyboard, and its 
printed tape recording a permanent proof of every calculation, can hold its 
own on this four-step job, in competition with multiple-key, dial-answer, 
ordinary calculators. 


But... our Figure Service Department has devised a one-step method which cuts 
every calculating hour to 30 minutes: in one swift, printed calculation you 
secure total earnings ($34.51), multiplying total piecework earnings ($32.64) 

by a factor (1.0266) from the 

table which every Remington 

Rand salesman can quickly draw 

up to your specifications. It’s your 

special table, based on your hour- 

week and your preferred hour 

breakdown, 4ths, 6ths, 10ths 

or 60ths. 


CALL THIS SALESMAN...A QUALIFIED FIGURE-EXPERT...TODAY! 


The man who sells the Printing Calculator is more than a salesman .. . he’s 
a methods specialist in his own right. He knows how you can save time and 
money in calculating payrolls, costs, depreciation, interest, discount, per- 
centage of all kinds. Send for him... phone your nearest branch office, or 
write to Remington Rand Inc., Buffalo, New York. 


The Remington Rand 
Printing Calculator 


eo | 


Only Bese seat . a . = “ = Ae _ = . 
+ gton Rand NOISELESS, STANDARD, PORTABLE TYPEWRITERS ... ADDING, CALCULATING, BOOKKEEPING, PUNCHED-CARD ACCOUNTING MACHINES... KARDEX VISIBLE 
eming CAN FURNISH SYSTEMS, RECORD PROTECTION, FILING METHODS AND EQUIPMENT, LOOSE-LEAF DEVICES... PHOTOGRAPHIC RECORDS EQUIPMENT... AND OTHER 


EVERY OFFICE NEED PRECISION PRODUCTS INCLUDING THE FAMOUS REMINGTON RAND DUAL CLOSE-SHAVER — DEALERS, SALES AND SERVICE OFFICES IN SI7 CITIES 
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Another Example of VULCAN 
VERSATILITY 


in Soot Blower Design 





Valean unit makes notable 

4 year record in latest design, 

twin farnace Foster Wheeler 
steam generator installation 

at Oil City, Pa., station of the 
Keystone Public Service Company, 
operating on fuel relatively high 


in ash having a low fusion point. 
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Vulcan unit in twin-furnace Foster Wheeler steam 
generator completes 4 years’ service with No TROUBLE 
AND NO MAINTENANCE. 

... This despite unusual problems presented by 

novel boiler and furnace design. 
_++.As the drawing shows it was impracticable to 
install soot blowers from the front of the boiler as the 
furnace construction precluded installation of con- 
ventional type of elements and bearings to provide 
necessary protection and support. 

-». Hence, entry was made at the back necessitating 
carrying the elements a distance of about 26 ft., through 
- _ocnoutlant and boiler tube banks to the super- 

ft. 

-»» Passage through high temperature, intermediate 
temperature and relatively low temperature zones, 
plus the factor of exceptional length, greatly compli- 
tated the problems of securing adequate thermal pro- 
tection, dependable support, and at the same time 
Provide for expansion and contraction without danger 

cutting tubes. 


Solution was found by using HyVULoy element 


section for the high temperature area, VULcrom ele- 
ment for the intermediate, with the balance steel; and 
providing specially designed bearings to hold the 
members in such a way as to eliminate hazard of tube- 
cutting and directed expansion toward the back of the 
boiler, where jt could be taken up by a suitable expan- 
sion joint. 

... Because of the advanced design of this boiler 
involving new features in soot-blower design and con- 
struction, Vulcan engineers inspected the installation 
monthly for many months, but the engineering was so 
sound that no trouble of any kind developed—Results— 
Perfect Operation—Perfect Cleaning—Reasonable Cost 
—And—vULCAN SOOT BLOWERS WERE SPECIFIED when 
a duplicate Foster Wheeler twin furnace steam generator 
was recently ordered by Keystone Public Service 
Company. 

. .. Whatever the characteristics of your boiler and 
setting, fuel, or load, Vulcan engineers can successfully 
solve any soot blower installation and operating prob- 
lem involved. We invite your consideration of Vulcan 
service with respect to any soot blower need. 


VULCAN SOOT BLOWER CORPORATION 


DU BOIS, PENNSYLVANIA 


— 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 


—MONTAIGNE 








“Nobody today questions the honesty, integrity, of util- 
ity managements.” 


¥ 


“The wires of America today are a protected communi- 
cation system for the enemies of America.” 


¥ 


“Today, our aluminum capacity is not sufficient to pro- 
duce even 30,000 military airplanes .. .” 


¥ 


“To sit passively and lend to people who come to us 
with sound programs is not enough. We must search ag- 
gressively for new customers.” 


¥ 


“The Holding Company Act is not designed to promote 
nationalization or public ownership of utilities. It is not 
being so administered.” 


¥ 


“The old saying is that we can be sure of only death 
and taxes. Indications are that we may soon expect 
enormously increased amounts of both.” 


¥ 


“Business and government exist only to serve the 
people but leaders of both have failed to recognize the 
fact that they were submerging the people.” 


¥ 


“There is grave danger of inflation and rising prices 
unless steps are taken. The best way to stop rising prices 
is to check spend’ng for nondefense items, and the best 
way to stop spending is taxes. We must tax to the limit, 
as far as possible, short of undermining public morale.” 


¥ 


“It is time for the businessmen, the professional men, 
and the bankers of America to speak out. Their silence 
has made it possible for economic quacks and academic 
theorists to gain the public ear, to do all the interpreting 
of current events, and to so broadcast, without challenge 
distorted ideas and a destructive philosophy.” 


12 
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TYPICAL of many Burroughs 
developments is this statistical- 
accounting machine that saves 
hours in getting vital figures. 





TODAYS BURROUGHS 


MACHINES 
provide control tiqures faster 


New Burroughs machines and features provide every 
type of record and figure control in less time, with 
less effort, at less cost. 


Burroughs representatives will gladly demonstrate these 
new developments and show you how they specifically 
meet today’s problems. Telephone your local Burroughs 
office. There is no obligation on your part. 


BURROUGHS ADDING MACHINE COMPANY, DETROIT,.MICHIGAN 


Todays 
Burroughs 


DOES THE WORK IN LESS TIME - WITH LESS EFFORT +» AT LESS COST 


Control Figures 
that are vital 
to Production 


MANAGEMENT FIGURES— 
Vital figure-facts, statistics and 
reports that permit quick de- 
cisions, quick action. 


MATERIAL CONTROL— 

Records that control the flow 
of materials to scheduled rate 
of output—furnish up-to-the- 
minute statistics and reports. 


LABOR ACCOUNTING— 
Earnings calculations, wage 
accruals and payroll records 
that insure proper payment of 
personnel—provide adequate 
statistics and reports. 


COST RECORDS— 
Cost-to-date figures — available 
every day—that provide ex- 
penseand production controls 
and statistics for review. 
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14 REMARKABLE REMARKS—( Continued) 


JESSE JONES “|. it has never occurred to me that we could not care 
U. S. Secretary of Commerce. ry a national debt equal to a year’s national income, and ~ 
as we build the national income we can carry more debt.” 


¥ 


Percy Brown “Tf Washington would only make up its mind and tell 
Chairman, Society for the Ad- us what it wants, we'd all go ahead and pool anything if 
vancement of Management; presi- necessary, making essential ailocations so as to reach 
dent, Consumers’ Distributing Cor- a maximum capacity.” 

poration of New York. 


¥ 


Watter D. FULLER “If the government can hold prices down with one 
President, National Association of hand and boost wages and similar costs with the other, 
Manufacturers, and president, Cur- it will be the first triumph over the science of mathemat- 

tis Publishing Co. ics in history, as well as over the law of supply and 
demand.” 


¥ 


OweEN J. ROBERTS “We must prevent the destruction of local self-govern- 
United States Supreme Court ment and the centralization of power in Washington, else 
Justice. we shall soon reach the same condition that existed in 
France when all power was centralized in Paris. We 

must resist such decay.” 


¥ 


FRANKLIN DELANO ROOSEVELT “T am confident that if and when production of con- 
sumer or luxury goods in certain industries requires the 
use of machines and raw materials essential for defense 
purposes, then such production must yield to our primary 
and compelling purpose.” 


* 


DonaAtp M. NELSON “A nation which in less than one year obligates itself— 
Director, Division of Purchases, as this nation has obligated itself—to spend $40,000,000 
Office of Production Management. on rearmament, is acting courageously; but if it proceeds 

to spend those $40,000,000 without thinking about the 
changes which that kind of spending can cause, it is also 
acting very stupidly and is laying up for itself some 
prodigious headaches.” 


¥ 


Frep I. Kent “While it is true that war emergencies may so develop 
Former vice president, Bankers as to require tossing into the flame of war every vestige 
Trust Company. of a normal life, yet the necessity for such action can bet- 
ter be prevented if a country maintains itself as a great 
going concern under private enterprise with every citizen 
allowed to provide for his own living and pay taxes and 
loan something to government.” 


¥ 


Burton K. WHEELER “T am afraid that if our national debt grows greater and 
U. S. Senator from Montana. greater we will resort to debt repudiation and inflation. I 
am afraid that if the President atcepts the advice of that 
little coterie who surround him—most of whom have never 
faced an electorate, or met a payroll, or tried a lawsuit, 
and many of whom are impractical dreamers—he will 
wage an undeclared war. And then—constitutional democ- 
racy will end.” 
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Note neat, streamline 
appearance—easily ac- 
cessible to inspection and 


adjustment. 


No superstructure nec- 
essary—easily mounted 
to wall or ceiling. Note 
air gap between phases. 
Buses can be round or 
square as shown below. 




























VO 
Di. stresses taken by mounting & 
frame with insulators in compres- BUS— 
sion loading under all conditions. Eliminates | 


Interphase Shorts. 


Gasketed covers are housings only, 
—take mone af ths eliens. Expensive equipment investments may now be safe-guarded 


Installation and adjustment made from interphase shorts often due to dust pocket flashovers 


before covers are put on. in congested areas where buses are exposed, or due to | 


Housing covers can be removed support structure failure. Here is a new outstanding design 


easily for i ion. . ° 
a — consistent in cost with any type of bus structure. 


RAILWAY ano INDUSTRIAL ENGINEERING CoO. 


GREENSBURG, PA...... In Canada, EASTERN POWER DEVICES, Ltd., TORONTO 
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| Symmetrical Discharge Ahere 


DESIGN 


Any longitudinal section taken 
through the Type VU Generator 
is the same as any other so taken. 
Each has the same amount of fur- 
nace volume, the same evapora- 
tive surface, the same superheat- 
ing surface. Each functions under 
similarly uniform conditions — 
same mass flow of gases at prac- 
tically the same temperatures at 
any given point. Thus each pro- 
duces equal results — carries the 
same amount of water, produces 
the same amount of steam. 


WATER LINE 


All tubes comprising the most 
active steam producing surface 
enter the steam drum above the 
normal water level; are uniformly 
distributed across the length of 
the drum. Turbulence is mini- 
mized -—- steam space is fully and 
effectively utilized — water level 
is steady even with fluctuating 
loads. 


— 





DRUM VOLUME 
A steam drum of liberal 
is characteristic of VU dk 
This assures adequate steamsp. 


and low steam velocity, thus mini. | 


mizing the tendency to pick up 
impurities and permitting mazi- 
mum opportunity for moisture 
separation. 


C-E PRODUCTS INCLUDE ALL TYPES OF BOILERS, FURNACES, PULVERIZED FUEL SYSTEMS AND STOKERS; ALSO SUPERHEATERS, ECONOMIZERS AND AIR HEATERS 


COMBUSTION 
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THEY ALL ADD up 


Uniform 


STEAM DISCHARGE 


Steam Circulators to superheater 
headers are short, ample in num- 
ber and are evenly distributed 
across the drum. Steam leaves the 
drum promptly, uniformly and at 
low velocity; enters the super- 
heater likewise. Carry-over of 
moisture and impurities is effec- 
tively inhibited. 


TO 


Produced by 


COMBUSTION ENGINEERING’S 


As plain as simple arithmetic is the result of 
these four exclusive features which distin- 
guish the VU Steam Generator. The fact that 
the steam-water mixture is subjected to uni- 
form gas temperatures across the width of 
the unit and enters an ample steam space 
above the water line creates a stabilized con- 
dition in the drum free from the surging and 
spouting which make the process of separat- 
ing moisture-borne impurities from steam so 
difficult. 

Added together these features provide 
maximum assurance of clean, dry steam, 
always important in boiler design and under 
today’s severe operating conditions more im- 


*BUSTION ENGINEERING COMPANY, INC., 200 MADISON AVENUE, NEW YORK, N.Y. + CANADA: COMBUSTION ENGINEERING CORPORATION, LTD., MONTREAL 


portant than ever. These features have been 
thoroughly demonstrated in service by a 
variety of installations that are meeting re- 
quirements from 30,000 to 300,000 Ib of 
steam per hr. 

When the advantages of clean dry steam 
are enhanced by economical generation, which 
is aided by other features of design and con- 
struction, you have the reasons for the high 
percentage of current repeat orders. Received 
from people who know how well the VU 
Steam Generator performs, they are signifi- 
cant evidence for any plant considering new 


steam generating facilities, 
A-599-A 


ENGINEERING 
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CRESCENT 


Manufactures the 


HIGHEST QUALITY 
Electrical Wires and Cables 


A FEW OF WHICH ARE ILLUSTRATED HERE 

















i 





_ Factory: TRENTON, N. ‘ |.— Stocks i in n Principal 


Acs Alcea clit i eet 
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MORE ELECTRIC HEAT 


yct jon 

















1HEY COULD DO IT IN 24 HOURS WIT 


CHROMALOX 
ELECTRIC HEATING UNIT! 


Every problem like this offers you a chance to add nev 
profitable load with electric heat. Many a manufacture 
hesitates to make a much-needed shift of steam-heate 
equipment because of production tie-up. Youcantell hir 
how to do it easily and quickly, avoiding the time los 
in planning and connecting up steam piping, by usin 
Chromalox electric heating units in place of steam coils 
Manufacturers everywhere are hungry for ideas the 
ponds: ah goon Ses will help them boost production. Chromalox electri 
imenegsions Seauiat tn die diebiones heat is the simple answer in scores of cases. Wiegan: 
electric line and drop.it into this engineers have at their finger-tips voluminous data o: 
os to keep cleaning solution electric heat applications, and are ready to work wit! 
et. Heater blades are sheathed . . +f: 
in any metal needed to defeat you in meeting specific problems. 
we Temperature uniform!y Chromalox electric heating units are available i: 
; types, sizes and ratings for any application requirin 
temperature up to 1000 deg. F. 


EDWIN L. WIEGAND COMPAN? 
7500 Thomas Blvd. ” Pittsburgh, Penn 


OMALOX 
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Dig Anywhere 


Anytime im 


YOUR 


Every day, more Py 
Utilities are realizing ¢ 
“Clevelands” are setting 
new high in Ditching P¢ 
formance. 





They like the compactness a 
mobility of “Clevelands”—the 
modern, dependable constructif 
which eliminates dead weig 
and increases effectiveness. 


They respect their speed and 

way “Clevelands” have co 
through for them on difficult jot 
for “Clevelands” have definite 
saved them money on their dit 


ing. 


You, too, can “go to town” wi 
“Clevelands” special Trailers give truck-speed transportation “Clevelands.” Let us tell you i! 


at Low Cost. Machines load and unload on Trailers in 10 


to 15 minutes. and why. There is no obligatic 


THi 


THE CLEVELAND 
TRENCHER COMPANY 


"*Ploneer of the Small Trencher" 
20100 St. Clair Avenue 
Cleveland, Ohio 


@ CLEVELANDS 
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HE SEMPLEST way is tHe BEST way: 





3 





THE ROBERTSHAW way is THE SEUMPLEST way: 


ro) 


Accurate! Each time oven is used, thermostat must be set. Quick! Quick 


operation, quick ignition, quick selling, quick servicing. Exclusive! Only 


Robertshaw heat controls offer the many advantages of modern simplification. 


KOBERTSHAW HEAT CONTROLS 





Fi 
¢ 


j This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 


Public Utilities Fortnightly July 31, 194) 





TO BE 
RETIRED 


with 


A FTER five years of service—but 
to all outward appearances in excellent 
condition, this rubber glove reached 
the end of its useful career during a 
standard E.T.L. 10,000-volt test. 


Power companies always have the 
problem of checking the safety of lines- 
men’s equipment .. . and it’s better to 
find out in the laboratory than on the 
“high line.” Periodic checks of vital 
equipment at E.T.L. are inexpensive 
and good insurance against any future 
trouble. 


Kuow by Test! 


ELECTRICAL 
TESTING 


LABORATORIES 
East End. Avenue and 79th Street 


New York, N. Y. 





a 


Binns 


aid Mi Wage-Hou 


AND 


| HOUR 4 
']MANUAL E Manual 
i i | 194] im 


1941 Edition 


Don’t get into a jam with the wage and 
hour inspectors. Today there are seven 
times as many field men as a year ago, 
They are looking for errors in record 
keeping, for violations of minimum-wages, 
overtime, unnecessary exemptions. 


Inspectors report that most employers 
mean to comply, that the tremendous 
number of violations are the result of in. 
accurate information. Be certain that you 
are right, that you have the correct and 
latest regulations and interpretations. 


Wage and Hour Manual (1941 Edition) 
is just coming off the press. It goes into 
every regional office of the Wage and 
Hour Division. This Manual is so well 
organized, so complete and thorough that 
it is used by the Division in training 
new inspectors. 

Widely Used 
Already over 4000 corporations have 


ordered this new, up-to-date summary 0 
all phases of wage and hour regulations. 


Over 300 specific questions are of 
ficially answered, can save you much em 
barrassment and explanation. 


sussesecsesses Send for your copy foday sssessssnsen 


Bureau of National Affairs, Inc. 
2225 M Street, N. W., Washington, D. ©. 


Send me the 1941 Edition of Wage and Hour 
Manual at $5.00 


) $5.00 is enclosed. Or ( ) Send C.O.D. 
and I'll pay the few extra cents collection 
charge. 
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OWNER OF LOW 
 ~PRICED TRUCK ‘A’, | 
“t checked up on Dodge. 

It's Dodge for me. 

this time!” 




















“My bank account 
proves that a 
Job-Rated Truck 


TRUCK BUYERS ra ome 
G Oo T 0 another Dodge!” 
MARKET 
























































... sure the swing’s to Dodge Job Raed Trucks! 
Here’s why: A truck that fits the job is a 
i better truck - - gives better performance - - costs 
less to operate - - lasts longer - - saves time - - 
saves money! And new Dodge Job Raled Trucks 


best Value. Compare them with any truck at any 
price! Be sure you get the most for your money! 


LOOK AT LOOK AT LOOK AT VIVO LOOK AT 


LOW PRICED 


w Priced Truck A’ Low Priced Truck B' DODGE fos Fated TRUCKS THESE DODGE 


aie aap LOW PRICES 
a a 


an?) eee eee! "fame OO Chassis..'500" Pick-Ups ‘630 


(WITH COWL) $ 
Chassis ..°595* Panels .. 730 


(WITH CAB) Stakes ..°740 
D EP ca oo D o ie D 0 D G EE Above prices are delivered at Detroit, Federal taxes included. 


Transportation, state and local taxes (if = extra. All 
NP prices shown are for '4-ton except stake model which is for 
“s ea TR u Cc 4 Ss S4-ton. 112 standard chassis and body models available. 

bs PRICES AND SPECIFICATIONS SUBJECT TO CHANGE WITHOUT NOT) 


-Ralta MEANS: A TRUCK THAT FITS YOUR JOB! 
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From your point of view the most important thing about Kinnear Rolling Doors 
may be that their coiling upward action and interlocking slat construction give you 
maximum efficiency and convenience. 

Or you may get even greater assurance from the fact that Kinnear Rolling Doors 
are backed by nearly half a century of proved dependability and economy. 
Either way you look at it, Kinnear Rolling Doors meet your demand. 


No other doors save more usable floor, wall, and ceiling space than Kinnear Roll- 
ing Doors. They open out of the way of all traffic or other plant operations. 

And you get greater protection from their famous, all-steel interlocking-slat design 
(originated by Kinnear)! They resist fire, wind and weather. They repel intruders, 
troublemakers and saboteurs . . . withstand hard punishing use year after year. 
Kinnear Rolling Doors are built to meet your particular requirements. Any size, 
for old or new buildings. Motor, manual or mechanical operation. Quick, easy 
installation is assured. Write to THE KINNEAR MANUFACTURING 
COMPANY, 2060-80 FIELDS AVENUE, COLUMBUS, OHIO, U.S. A. 


Bost 
Thi 
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Customer Usage Data 
© At Lower Cost ein Less Time 
eWith Greater Accuracy 





OF BILL ANALYSIS 


R & S Bill Frequency Analyzer: developed for our Utility Rate Service. 
The kw.-hrs. billed are entered on the adding machine keyboard. A tape is 
prepared of all items and a consumption total accumulated which serves as a 
control. At the same time—through this single operation—the bill count for 
each kw.-hr. step is made by the electrically controlled accumulating registers. 











@ A continuance of frequent rate changes—the necessity of checking load-building 
activities—the pressing need for current data on customer usage—are but a few of 
the reasons many Companies are using R & S ONE-STEP METHOD to analyze and 
compile information required for scientific rate making. They have not only reduced 
the costs on this work to an average of one-fifth of a cent per item, but have obtained 
monthly or annual bill-frequency tables in a few days instead of weeks and months. 





© Write for your copy of "The One-Step Method of Bill Analysis," an interesting 
booklet which describes briefly how these savings are accomplished. 


Recording & Statistical Corporation 
Utilities Division 


102 Maiden Lane, New York, N. Y. 
Boston Chicago Detroit Montreal Toronto 





This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





Public Utilities Fortnightly 


Tue plans called for special, heavy duty 
headers. The specifications were tough... 
predetermined strength . . . difficult curves 
and angles ...exacting thermal characteris- 
tics... dimensional precision . .. delivery on 
a tight schedule. 

Grinnell engineers have plenty of experi- 
ence in handling these complicated assign- 
ments. Rough layouts of plant requirements 
were immediately interpreted in terms of 
alloy steel piping, accurate forming and 
welding, margins of safety, and underwriters’ 


PREFABRICATED PIPING B 


July 31, 194) 


inspection. Conveniently located Grinnel 
plants then speedily prefabricated these an 
other sub-assemblies. And, promptly o 
delivery date, the complete installation wag 
on the job... ready for erection. 

This is only one of many examples of 
“knowing how” that prompts leading eng! 
neers to say, “Give the plans to Grinnell’ 
Write for detailed manual on Grinnell Pre 
fabricated Piping. Grinnell Company, Inc. 
Executive Offices, Providence, Rhode Island, 
Branch offices in principal cities. 


. GRINNELL 


WHENEVER PIPING 1S INVOLVED 
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MODERN INTERCHANGEABLE PARTS 
IN AN 1899 TRIDENT WATER a 


The Story of a Sound Investment 


WO essential facts set the Trident Water Meter 
apart from all others, as a profitable investment, 


and as a dependable source of Water Works 
revenue. 

First — this water meter was first produced in a 
form so basically correct, so fundamentally right for 
its purpose, that its basic design has never been es- 
sentially changed. That is to say, later improvements 
have not made older Trident Meters obsolete. 

Second — every essential improvement in Disc 
Water Meters made in the last 40 years is found in 
the modern Trident Meter today . . . 

—and can be incorporated in Tridents made as 
long as 40 years ago, by means of modern Trident 
interchangeable parts. 

Think! Even in 1899, there were such ‘‘modern”’ 
Trident pioneering features as the Breakable Bottom, 
the Thrust Roller and the Snap-Joint Disc Chamber, 
which protect accuracy and reduce maintenance cost 
in Trident Water Meters today. 

’ At first, as the initial million Tridents were pro- 
duced, improvements (such as heat proof renewable 
bushings) were minor . . . but the basic design of 
the Trident Meter remained unchanged. New models 


did not supplant older ones. 

Then, as the Trident millions swiftly mounted, 
Neptune pioneered in new ways to improve and 
protect meter accuracy and prolong life—still without 
the necessity of changing the basically correct design 
of the meter, without making old models obsolete. 

The year 1919 saw the introduction of such further 
technical developments as the Trident Oil-Enclosed 
Gear Train. Screwless Registers were perfected in 
1921-24; the 3-part Disc in the latter year; the Pro- 
tective Sand Ring two years later; then in 1939 came 
the Thrust Roller Bearing Plate . . . all readily in- 
serted into old Trident Meters. 

Remember one thing —all this time the basic 
Trident Meter design has r ined unchanged. In 
other words, Trident Meters of yesterday can logic- 
ally be made ‘‘better than new”, by the insertion of 
the interchangeable parts of TODAY. Interchange- 
ability was, and is, the basic principle and policy of 





Trident Meter design. 

Today the Trident Meter remains, as it always has 
been, the best water meter on the market, if the testi- 
mony of more than 6 million made and sold (the great 
majority sti!l in service) is a true criterion of value. 


NEPTUNE METER COMPANY - 50 West 50th Street - NEW YORK CITY 


Branch Offices in CHICAGO, SAN FRANCISCO, LOS ANGELES, PORTLAND, ORE., DENVER, DALLAS, 
KANSAS CITY, LOUISVILLE, ATLANTA, BOSTON. 
Neptune Meters, Ltd., 345 Sorauren Avenue, Toronto, Canada. 
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==PRINCIPLES of= 
= PUBLIC UTILITY 
REGULATION 


by 
A. C. WEBBER 












































Principles of 


| Public Utility Regulation Former Chairman and Commissioner 


a. Massachusetts Public Utilities Commission 
It is a rare privilege to find, in readable form, the 
frank confessions of a commissioner whose aim has 
been so to coordinate the public administration of the 
regulatory law with the private conduct of the utility 
business as to encourage confidence and good will in 
the domain of both the investor and consumer. 


Broadly viewed, this volume blazes new trails. It 
goes far in justifying the hopes of the pioneers of 
regulation that the experience of years, tested in the 
laboratories of the 48 states, might evolve a workable 
regulatory regime. It encourages the thought that the 
initiative, the inventive genius, and the capacity of our 
people working in harmony are the motivating forces 
of national progress. It sounds a note of political 
philosophy not uncommon in the field of administration, 

831 PAGES but rarely found in print. 
BLUE CLOTH BINDING 

“Principles of Public Utility Regulation” should be 

read, not only by commissioners and members of ad- 

¢ 6 50 ministrative agencies, but by students of government 
, and economics, legislators, investors, bankers, utility 
men, engineers, accountants, attorneys and all others 

having an interest in the various concepts of public 


Order Today From service. 


Munsey Building © Washington, D. C. 
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—[By Hand you Invoices an hour 
can write (if you hurry) 


With a Invoices an hour 
Typewriter (some days) 


BUT: 


Every day you 
can write 








Hl 


! 
| 


I 


Hl 


Hi 


Invoices an hour 


with the EGRY 
SPEED-FEED 


In one minute the Egry Speed-Feed converts any 
typewriter into a practical billing machine. Immedi- 


~~ = oS OU 
| 
! 
| 
t 
| 


ately the daily output of typed forms is sharply 
increased because all the time of the operator is 
productive. No more manual inserting of carbons 
in forms; no jogging into alignment; no removing 


a AEE I ne 8 mere rf 


e F P 

. & carbons after forms are written. 

AN 

if ¥ g 

8 : : —— 

il a. oe ‘_ vais = », But more! The Speed-Feed elimi- 
a, i: tanga SB nates the use of wasteful, costly pre- 


inserted one-time carbons, cut forms, 
and other out-dated methods. Sav- 


e 4 ° —_ : ings of 2000 boxes of carbon paper 
- - . ee and more per year are common 
it é : among Speed-Feed users. 

y 


In these days when speed in office routine must match accelerated production tempo, the Egry 
Speed-Feed (which costs less than 2c per day for only one year) is indispensable. Demonstrations 
on request without cost or obligation. Consult classified directory for name of local Egry sales 
agent. Literature on request. Address Dept. F-731. 


\ The EGRY REGISTER Company 
Dayton, Ohio 
SALES AGENCIES IN ALL PRINCIPAL CITIES 


2 1-13, The Egry Register Company (Canada) Ltd., King and Duff-rin Streets, Toronto, Ontario, Canada 
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HOOSIER ENGINEERING COMPANY 


CHICAGO 46 SO. 5TH ST., COLUMBUS, OHIO 
Canadian Hoosier Sein Company, Lid. ( 
on 


ERECTORS OF TRANSMISSION LINES 
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SPRAGUE COMBINATION METER-REGULATOR 


LATEST ACHIEVEMENT 
IN 
GAS MEASUREMENT AND 
CONTROL. 


For Manufactured, 


Natural and Butane Service 





Write for bulletin. 


THE SPRAGUE METER CO. 


Bridgeport, Conn. 





Ch OF BTU CONTENT AT ANY POINT 
G — ALONG THE LINE WITH 


— CONNELLY CALOROPTIC 


actor the peak loads imposed by present day produc- 
tion schedules, close control of BTU content is essential. 

The Connelly Caloroptic provides constant visuai read- 
ing in BTU without any log, corrections or calculation. It 
can be installed in a permanent position or used portably, 
making it a simple matter to make spot checks of BTU 
value at any point in the manufacturing and distributing 
system. 

This constant visual indication of BTU content results in 
increased production, protecting against excessive varia- 
tions in gas quality. In actual use in leading gas plants of 
the country, the Connelly Caloroptic has proved conclu- 
sively that direct savings effected by its use will pay its 


initial cost many times during the first year. : 
Write for 


illustrated bulletin 


CONNELLY 12%, senses sovesnen co 
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T he Chicken 
or the Ege! 








O one knows which came first, no one 

is particularly interested, and no one 
is ever likely to know. Actually it makes no 
difference—they’re both necessary to each 
other. It’s the same with modern store 
fronts and illuminated exteriors. 


A modern store front needs increased 
illumination for full effectiveness—and the 
best way to sell increased illumination, is by 
using a new front as a lever. 

Which came first? Who cares? Each 
now depends on the other—and both are 
essential. 


It’s only logical, then, for those interested 
in selling increased illumination to give a 


hand to store modernization in general 
and vice versa. For our part, the sale of 
store front usually means much greate 


illuminated areas—signs, vestibules, pilasters 


and piers—novel uses of light and glass to 
attract attention—for we know a well 
lighted front will be most effective. 


For your part, suggest a new front. It 
will give you more to work with . . . more 
to illuminate successfully—more possibility 
of an increased load. 


When you think of store fronts, think of 


“Pittsburgh” Pittco Store Fronts . . . the 
leader in the field. 


ITTCO STORE FRONTS 


PITTSBURGH PLATE GLASS COMPANY 
‘PITTSBURGH’ stans fot Quality Glass and aint 
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WAR ON WASTE 


WITH 


MERCOID 


During the period of national emergency, one of the first essentials is to “war on waste”. Time 
and materials must be conserved. Mercoid Controls particularly fit into. this program, because they 
are designed to “war on waste”. @ In the automatic heating field, they offer the best assurance of 
efficient and economical performance. ® Mercoid Controls represent more than sturdy construction. 
The manner of means used in accomplishing their purpose, are features of the utmost importance. 
Foremost is the hermetically sealed mercury switch. A cheaper switch could be used, but certainly 
not a better one. @ Mercoid Switches are immune to all of the deteriorating effects of dust, dirt and 
corrosion—a common cause of trouble. And as for long life, they last indefinitely without showing 
any indication of wear—this with a number of other outstanding features make Mercoid Controls a 
necessity in this emergency of “war on waste”, Write for catalog containing complete information. 


THE MERCOID CORPORATION ¢ 4233 BELMONT AVENUE e CHICAGO, ILLINOIS 


The following controls are highly recommended. 


SENSATHERM 


Aroomtype thermostat combining beauty 
with mechanical perfection. Maintains an 
even room temperature without the aid of 
artificial acceleration. Operates on a total 
differential of one degree F., (plus or 
minus one half degree F.). Used for con- 
tolling automatic heating equipment, 
refrigeration or air conditioning equip- 
Ment. Furnished standard for low voltage 
to operate with Mercoid Transformer- 
Relay. Directly handles 20 watts or less 
0 115 or 230 volts without a relay. Stand- 
ard range 55-85° F, Other ranges available. 


WARM AIR FURNACE CONTROLS 
Type M-80 control illustrated, is a combi- 
nation fan and limit control used on warm 
air furnaces. Limit switch prevents the fur- 
nace from overheating and the fan switch 
regulates the fan or blower. Equipped 
with lock type manual button for summer 
ventilating purposes. Also available as 
separate controls. Type M-51 is the limit 
control. Type M-53 is the fan or blower 
control and is provided with a lock type 
manual button for summer ventilating 
purposes. 


TWO-STAGE SENSATHERM 


This thermostat operates from two stages 
of temperature variations. Use on high- 
low gas or oil burners. When room tem- 
peratures are low, both circuits are 
closed and the gas burner operates at 
high fire. As the room temperature rises 
to the thermostat setting, the ist stage 
circuit opens, causing the main port of 
gas valve to close. The temperature con- 
tinues to rise, the 2nd stage circuit opens 
and the valve closes, cutting burner 
down to only the pilot flame. 





\ fine plant fo’ tine motors 


a eLLIOTT 
MOTORS 


serve many important plants 
driving such important auxiliaries as the 
circulating and 


poiler-feed. condenser, 
ash sluice pumps - -- forced and induced 
draft fans --- pulverizer mills, ard 


exhausters. They are specifically de- 


signed and built to meet the character- 


istics of the service they render. You 


will find them in plants whose manage 
in an unblemished 


ment takes pride 
record of plant performance. 
or their preference are 


Detailed reasons f 
given in the Motor Bulletin—on request. 


ELLIOTT COMPANY 


Flectric Power Dept. 
RIDGWAY. PA. 


District Offices in Principal Cities 
1-720 
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q State Municipal League of Utah will hold meeting, Provo, Utah, Aug. 14-16, 1941. 9 





9 AUGUST 





1g 2) 
° 


G Fourth Annual berger Gas Measurement Short Course will be held, Morgantown, 
W.Va., Aug. 18-20, 1941. 





q International Association of Electrical sgeretons, Southwestern Section, will hold con- 
vention, San Jose, Cal., Aug. 25-27, 





{ National Association of Railroad and Utilities Commissioners will hold convention, St. 
Paul, Minn., Aug. 26-29, 1941 





1 0 ad Coast Gas Association will hold annual convention, Del Monte, Cal., Sept. 10-12, 
1941. 





{ Empire State Gas and Electric Association will convene for session, Saranac Inn, N. Y., 
Sept. 11, 12, 1941. 





q sage Water Works Association, New York Section, will hold meeting, Glens Falls, 
Y., Sept. 11, 12, 1941. 





4 American Water Works Association, Western Pennsylvania Section, opens 
convention, Erie, Pa., 1941. 





4 American Trade Association Executives will hold convention, Hershey, Pa., Sept. 11-13, 
1941. 





4 Association of American Railroads, Telephone Section, will hold convention, Cincinnati, 
Ohio, Sept. 23-25, 1941. 





q American Transit Association will hold annual meeting, Atlantic City, N. J., week of 
Sept. 28, 1941. 





National Safety Congress and Exposition will be held, Chicago, Ill., Oct. 6-10, 1941. 





Er Dakota Telephone Association will hold meeting, Sioux Falls, S. D., Oct. 8, 9, 
41. 
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q U. S. Independent Telephone Association will convene, Chicago, Ill., Oct. 14-17, 1941. 








Elsie Hafner, N. Y. 


Courtesy of The Metropolitan Museum of Art 


“Freight” 
By John C. Pellew 
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Is the Trade Association 
“On the Spot’? 


A troublesome question arising out of the requirement 
that the Edison Electric Institute register with the SEC. 


By HERBERT COREY 


HIS reporter has been looking 
Tice a mare’s nest. If he found 

there what he thinks he found, 
he should be frightened. But maybe he 
found no such thing. In consequence 
he is furiously calm. 

The alarm has been raised that 
the business of purveying electric- 
ity to the millions may have sustained 
another outrage at the hands of the 
SEC. Opinions seem to differ. But 
while examining what happened to the 
Edison Electric Institute a slight move- 
ment in the dust was observed. It might 
be that the next plan is to put the trade 
associations of the country under some 
form of Federal registration, regula- 
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tion, instruction, and guidance. It 
might also be that the plan is being 
readied, but, what with one thing and 
another of more immediate interest on 
the agenda, no steam has yet been 
turned into it. 

Sometime ago the Edison Electric 
Institute was given to understand that 
it was expected to register with the 
Securities and Exchange Commission. 
The EEI took the hint and registered. 
The American Gas Association, similar 
trade group for gas utilities, was ex- 
pected to follow suit at this writing. 
This was considered pretty irritating 
by many lovers of the common good, 
and perhaps it was. In a period when 
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it is difficult to buy a nickel cigar with- 
out filling out a questionnaire for a 
young man in popeye spectacles, one 
more form to fill out is certainly a 
weariness. Some commentators have 
held that by this action the government 
has thrown a cloud over the associa- 
tions in which men having a common 
interest operate together for a common 
good. 

And it may be that the government 
did no such thing. 

If the fears that “the government has 
thrown a cloud” are well founded, then 
' something serious has certainly hap- 
pened. But the prompt action of Joseph 
L. Weiner, until recently director of the 
public utilities division of the SEC, 
would indicate that the commission has 
no desire to hamstring or prosecute 
these trade associations. Indeed, from 
the letter which Mr. Weiner sent to the 
Edison Electric Institute last April, it 
would appear that the EEI fell into 
the technical jurisdiction of the SEC 
by more or less statutory accident and 
that the SEC is perfectly willing to let 
the matter stand on the mere formality 
of registration. 


O' course, Mr. Weiner did not say 
all this in his letter. One can hard- 
ly expect more than a very circumspect 
document from a regulatory official, 
especially when it has anything to do 
with disavowing jurisdiction. The gist 
of Mr. Weiner’s letter was simply this: 
1. The EEI is technically subject 
to registration under the Holding 
Company Act. 

2. But members of the EEI do not 
thereby fall under such jurisdiction, 
although the SEC might theoretically 
under §§ 2(a)(7) and 2(a) (8) start 
an investigation to see if individual 
members of the EEI are subject to the 


SEC by reason of their membership. 
Such action would only be taken after 
notice and hearing. 


3. Even assuming such procedure, 
the members of the EEI would have 
plenty of time to clear out and remove 
any basis for SEC jurisdiction. 


4. The SEC does not have any such 
proceedings in mind. 


On the face of it, this letter of dis- 
claimer seems forthright and adequate. 
Whether it has served to calm the fears 
of local or “intrastate” members of the 
EEI, who threatened to pull out rather 
than risk being caught by the SEC 
jurisdictional lariat, remains to be seen. 

It would be a tough break for the 
electric industry if the EEI were forced 
to curtail its activities at this time. The 
editors of Pusiic UTILITIES Fort- 
NIGHTLY recently called it “the only 
common denominator which could 
function effectively as a unifying fac- 
tor” in the solution of such an acute 
problem as what to do about priorities, 
putting the brake on residential load, 
merchandising policies, and so forth. 


|* solution to these problems can 
only come from intensive analysis 
and research which in many instances 
are beyond the resources of individual 
company management. In fact, these 
problems may be too big for some com- 
panies to solve at all. If left to shift 
for themselves without the helping 
hand of strong group association, they 
may get into serious trouble in the crit- 
ical times ahead. This would not be 
good for the country, nor the people in 
it. Certainly, it would not be good for 
the companies nor the investors in 
them. 

But it may be that the statutory ac- 
cident which befell the EEI has no 
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relation to certain other recent develop- 
ments on the left. These developments, 
still in a nebulous state, seem to be 
aimed at all trade associations, lobbies, 
or so-called ‘‘pressure groups’—even 
labor unions. Furthermore, this agita- 
tion is not of the kind which is likely to 
blossom under the jurisdictional pow- 
ers of some particular regulatory 
statute, such as the Holding Company 
Act. If it blossoms at all, it is more 
likely to take the form of a general lob- 
by registration law. 

But that is getting along with our 
story. Let us first dispose of the EET. 

The EEI was formed in 1933 to suc- 
ceed the National Electric Light Asso- 
ciation as the trade association of the 
utility industry. The NELA had been 
unfortunate. It had been caught with 
the goods in the opinion of the anti- 
utility crowd. The theory that the elec- 
tric current belonged to the public, just 
as do navigable waters and the sun and 
rain and the 7-year itch, was then lay- 
ing the groundwork for the public 
ownership campaign that was to follow. 
Some one observed not long ago that 
the railroads were equally under fire 
until they ceased to be solvent as an 
industry. 

The NELA tried to counter the at- 
tacks of the antiutility mob with an ef- 
fort to educate the public about electric- 
ity and ran into trouble. It was, to 


e 


repeat, caught with the goods. Various 
school-teachers and scientists were en- 
gaged to write booklets telling about 
the mysterious force. In the first-page 
investigation which followed, no other 
charge was sustained against the 
NELA. The professors and scientists 
had not written about politics. The 
booklets they produced were interest- 
ing and informative and packed with 
fact. But they—and the NELA—were 
burned to cinders for putting in read- 
able form the story of electricity which 
is told in every encyclopedia. So the 
NELA dissolved, and the EEI took its 


Functions performed by the institute for 
the utilities through committee work and 
other methods include accident protection, 
accounting, electrical equipment research, in- 
surance, rate research, sales, statistical, elec- 
tric codes and standards, and, other work of 
a technical and engineering nature. In ad- 
dition the institute gathers power statistics 
from all over the United States, making 
them available periodically to the public. 
(The New York Times.) 


N°? criticism of its right to perform 
these functions was ever voiced 
and it has never been charged that it 
was ever guilty of misrepresentation or 
inaccuracy. Its operations were strict- 
ly intraindustry and utility companies 
paid dues to it because it furnished de- 
pendable information. No doubt the 
antiutility bunch suffered slight at- 
tacks of vertigo when they encountered 


“THE alarm has been raised that the business of purveying 
electricity to the millions may have sustained another outrage 
at the hands of the SEC. Opinions seem to differ. But while 
examining what happened to the Edison Electric Institute a 
slight movement in the dust was observed. It might be that 
the next plan is to put the trade associations of the country 
under some form of Federal registration, regulation, instruc- 


tion, and guidance.” 
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the institute’s name in print. Another 
faction of the same political element 
finds something subversive in the Na- 
tional Association of Manufacturers. 
Two investigators reporting to the 
Temporary National Economic Com- 
mittee said of the U. S. Chamber of 
Commerce : 


As a pipe line for steady, relentless, and 
timely opinion dissemination the Chamber 
of Commerce is probably unequaled. It 
could be called organized business’ Wash- 
ington press agent. 

The TNEC accepted no responsibil- 
ity for this statement, nor for some- 
what similar comments on the Ameri- 
can Bar Association and other organ- 
izations, and Chairman O’Mahoney 
emphatically stated that they were the 
expressions of the authors only. The 
EEI was not accused of the dissemina- 
tion of opinion or of dabbling in poli- 
tics in any manner. It has been operat- 
ing solely as a town meeting for the 
electric industry. Last year’s income 
amounted to $460,000, made up of 
dues paid by the members and by the 
sale of publications. Utility holding 
company members have been paying a 
flat rate, ranging from $250 for the 
larger companies to $100 for the small- 
er ones. Operating company members 
pay annual dues on the basis of gross 
electric revenues. In 1940 the insti- 
tute’s operating committee fixed the 
rate at 1/35 of one per cent. It was 
the fact-finding, statistical, service and 
trade association for the $14,000,000 
industry, and nothing else. 


ae EN a little incident shook some of 
the chips out of the basket. 

One of the component companies of 
the EEI, in making out its income tax 
report, deducted the payment made to 
the EE] as a “service” charge. An alert 


scrutineer in the SEC discovered this 
item in the company’s report. No com- 
plaint is made that the item was not a 
proper charge. The company had been 
getting “service” from the EE], in the 
form noted above and had accurately 
stated that fact in its income tax re- 
port. In §13(f) of the Public Utility 
Act of 1935 it is stated: 


It shall be unlawful for any person whose 
principal business is the performance of 
service, sales, or construction contracts for 
public utility or holding companies—to take 
any step in the performance of any service, 
sales, or construction contract—in contra- 
vention of such rules—as the commission 
deems necessary. 

The nonlegal mind, such as that of 
this reporter, interprets the word “sery- 
ice” as having to do with the perform- 
ance of a specific job for a specific com- 
pany, such as auditing its books or en- 
gineering its lines. No doubt that is the 
interpretation of the word “service” in 
the minds of the original framers of 
the act. Certainly no other interpreta- 
tion seems to have occurred to the SEC, 
for no rules had ever been written cov- 
ering the point. But when the scrutineer 
put the commission on the spot by dis- 
covering that charge for service in that 
tax report the commission had nothing 
to do but to suggest that the EEI regis- 
ter. In case of doubt the SEC very 
frankly follows the law. After that the 
courts may read the law as they please 
and the SEC will follow the courts. 

“Let us study this a bit,” said the 
EEI to the commission. “Maybe our 
lawyers can find a way out.” 


4 i ‘HAT was all right with the SEC. 
The commission seems not to 


have borne down too heavily in this 
matter on the EEI. Former director 
Weiner, of the public utilties division 
of the SEC, was never noted for his 
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IS THE TRADE ASSOCIATION “ON THE SPOT”? 





Trade Associations 


*T) uRING World War I the government asked that trade asso- 
ciations be set up in industries where none existed and that exist- 
ing organizations be strengthened to make them representative of their 
branches of business. Excellent codperation resulted and the value of 
trade organizations was widely recognized for the first time. In the hot 
and cold periods which followed the first world war the trade associa- 
tions consolidated their positions. Their members met from time to time, 
exchanged information and formulas, and discussed trade prospects.” 





tenderness towards the utility indus- 
tries. But he made no objection to a 
grant of the time needed for study. By 
and by the EEI through its lawyers 
gave itself up. This, said the EE] in 
effect, is too bad, but we do not find any 
way out. We are performing services, 
and even if we think our services are 
not of the kind the framers of the act 
had in mind, we are stuck with them. 

So the understanding that the EEI 
should register with the SEC was de- 
veloped. 

There are utility companies which 
want to have as little to do with the 
SEC as is humanly possible. No doubt 
they have their good reasons for that 
attitude. This is no place to discuss 
whether the SEC has been almost sis- 
terly in its dealings with the industry, 
as the SEC maintains, or whether it 
got some of its better ideas from the 
Nazis. Some of the component com- 
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panies of the EEI which do a strictly 
intrastate business withdrew, or 
threatened to withdraw, from it when 
the SEC wanted it to register. 

By so doing, 25 per cent of EEI’s 
revenues were placed in jeopardy. 
About a third of the EEI staff had to 
be laid off after years of careful train- 
ing. Some of the state associations have 
been discussing whether it is worth 
while going on. At two important 
meetings of utility men, however, it 
was argued that the industry must have 
the kind of a fact-finding, idea-develop- 
ing, statistic-gathering organization 
that the EEI has been. Otherwise, its 
only continuing pool of information 
would be the FPC, which to an out- 
sider seems to hover over the industry 
like a duck over a goldfish. The best 
opinion available at the time of writing 
is that EEI will be continued, although 
its set-up may be streamlined. 
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HE registration of the EEI with 

the SEC means that the commis- 
sion will be in a position to scrutinize 
the EEI’s operations very closely. 
There is no suggestion that the EEI 
will change or modify its methods in 
any way. It is difficult for the outsider 
to see that interstate companies which 
are members of the EEI will find 
themselves in the least incommoded by 
the enforced registration. The intra- 
state companies have evaded too inti- 
mate contact with the SEC by with- 
drawing from the Edison Institute, but 
the Federal finger is on them, as it is 
on all of us these days. 

The commission thinks the law is 
pretty good as it stands. It is, however, 
willing to have some changes made, 
and has been working on them. So has 
a committee of Congress, and so has 
Representative James Wadsworth of 
New York, who had been working in- 
dependently. (Not all on the Holding 
Company Act, of course.) It is under- 
stood that the three drafts resemble 
each other so closely that there is a 
prospect that there will be little dis- 
agreement when the time comes for leg- 
islative action. Meantime there are com- 
ments that the present law is an entire- 
ly workable instrument, if only the 
commission were not so kaleidoscopic 
in its personnel. Ganson Purcell has 
been appointed to replace Jerome 
Frank, who resigned, following Doug- 
las. Frank’s chairmanship went to 
Commissioner Eicher, who is also re- 
ported to be on the point of resigning. 
Leon Henderson’s job was taken by 
Edmund Burke, Jr., who, like Purcell, 
is a young man elevated from the SEC 
ranks. So it may be that the President 
is getting sensitive to criticism about 
SEC’s turnover, and is trying to make 


a career job of it. To date, the com- 
mission’s revolving door seems to be 
spinning perpetually, ever since jump- 
ing Joe Kennedy set up shop, and then 
lit out for a term as British Ambassa- 
dor, via the Maritime Commission. 
Some observers think that it may be 
necessary to change the set-up of the 
EEI by the elimination of its service 
features. It is argued that this can be 
done without impairing its fundamen- 
tal value. Other and similar trade asso- 
ciations are considering their courses 
of future action. The SEC, for in- 
stance, is inclined to believe that the 
American Gas Association is as much 
of a service organization as the EEI, 
and has asked for a statement of its ac- 
tivities. The commission holds that or- 
ganizations performing services must 
register or cease to perform them. 
“What about other trade associations 
which do not perform services ?” 
This question was put to a member: 
“T do not want to be quoted,” he 
said, “because we have not yet studied 
the question. But I cannot see how they 
can be affected.” 


P | ‘o the lay mind, then, it appears 


that service organizations must 


register. The provision has always 
been in the law. It might have been 
discovered six years ago by the utilities 
or the SEC, but it was not discovered 
until that income tax charge forced the 
discovery on the commission. There 
can be, at present, no interference with 
organizations which do not perform 
“services” and it is this fact which is of 
greatest importance outside the indus- 
try. Those who feared that such or- 
ganizations as the U. S. Chamber of 
Commerce, the National Association 
of Manufacturers, the American Bar 
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Association, the Association of Ameri- 
can Railroads, might be threatened 
with attack by some circuitous means, 
have simply found a mare’s nest. The 
right of assembly has not yet been im- 
paired. 

For all that it will be worth while 
watching what might happen in the 
future. 

During World War I the govern- 
ment asked that trade associations be 
set up in industries where none existed 
and that existing organizations be 
strengthened to make them represent- 
ative of their branches of business. 
Excellent cooperation resulted and the 
value of trade organizations was wide- 
ly recognized for the first time. In the 
hot and cold periods which followed 
the first world war the trade associa- 
tions consolidated their positions. 
Their members met from time to time, 
exchanged information and formulas, 
and discussed trade prospects. Some- 
thing like 400 such associations main- 
tain offices in Washington for the pur- 
pose of watching legislation and get- 
ting out letters to their members. 


Some of them maintain small-time 
lobbies. 


Bes word “lobby” is not used as a 
term of reproach. The lobbyists 
are—according to so definitely high- 
minded a legislator as Senator Robert 


& 


A. Taft, of Ohio—a necessity in our 
form of government. He is always 
glad to meet a lobbyist, he once said, 
and if the man has something construc- 
tive and informative to offer he is wel- 
come to return. The old-style lobbyist 
with his string of girls and his buckets 
of champagne has long since passed out 
of the picture. Today’s lobbyist knows 
his subject thoroughly, is prepared to 
document every statement, and aids 
Congress in understanding it. Hardly 
a day passes during a legislative session 
in which a House or Senate committee 
is not questioning a representative of 
some industry. If that representative 
gets stuck half way through he calls on 
one of the “lobbyists” for the latest 
figures. Secretaries Stimson and Knox 
and Hull and all the rest of the cabinet 
members do precisely the same thing. 

Whether you call them lobbyists or 
the Third House they are indispen- 
sable. 

This is admitted by Donald C. Blais- 
dell and Jane Greverus, the authors of 
the monograph previously referred to 
as having been issued through although 
not with the blessing of the TNEC. 
They concede that lobbies might be 
necessary to correct the inefficient ad- 
ministration of laws affecting the in- 
terest of their principals or to harry 
the executive departments or to insti- 
tute suits to press for new court in- 


tric Light Association as the trade association of the utility 


q “THE EEI was formed in 1933 to succeed the National Elec- 


industry. The NELA had been unfortunate. It had been 
caught with the goods in the opinion of the antiutility crowd. 
The theory that the electric current belonged to the public, 
just as do navigable waters and the sun and rain and the 7- 
year itch, was then laying the groundwork for the public 
ownership campaign that was to follow.” 
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terpretations when they think the true 
intent of a law has been distorted. They 
cite such examples as the passage of 
the prohibition amendment and its re- 
peal, the veterans’ bonus, and the va- 
rious acts designed to better the lot of 
the farmer as the work of lobbies. 

“No matter how clear-cut and posi- 
tive the opinion of an individual is on 
current problems,” they say, “‘it is only 
as a member of a homogeneous group 
that that opinion figures importantly in 
the formation of new policies.” 


HEREFORE they think the lobby 

should be recognized for what it 
is in American life and should be put 
under some form of regulation and 
registration. An effective administra- 
tive agency, they said, should be put in 
charge of the execution of a registra- 
tion law, for the law’s intent would not 
be “to deny citizens their constitutional 
right of petition, but rather to throw 
enough light on the governmental 
process to allow citizens to vote intel- 
ligently.” 

There can be no doubt that Mr. 
Blaisdell and Miss Greverus express 
accurately the opinion of many per- 
sons, in the government and out of it, 
but it also seems they are getting into 
dangerous ground. The outsider will 
hardly be interested in the decision of 
the EEI to register with the SEC. 
Otherwise it was faced with the neces- 
sity of divesting itself of all service 
functions. But if the EEI—to use it as 
an example—having divested itself of 
its service functions is still to be regu- 
lated and supervised by another and 
brand new government bureau when it 
gathers facts and sends out letters to 
its members or answers questions put 
to it by reporters, then that begins to 


look like an attempted invasion of our 
town meeting rights— 

And if they were to be invaded then 
that mare’s nest this reporter thought 
he had discovered might prove full of 
hornets. 


F& in the last few months, during 
which we are constantly assured we 
should all pull together, the Depart- 
ment of Justice and the Federal Trade 
Commission have been extremely ac- 
tive in harrying industry. It will be 
assumed that the two Federal agencies 
have brought only cases founded on 
law and fact. It is true that the anti- 
trust division has settled indictments 
against eleven trade associations by 
consent decrees, in which the consent- 
ing party must offer “constructive pro- 
posals which are in the public interest 
and which go beyond what the law re- 
quires,” which must occasionally prove 
to be pretty tough chewing. From the 
fact that the eleven trade associations 
did consent it may be assumed that they 
were in the wrong, and preferred to 
“go beyond what the law requires” 
rather than be signed by Thurman 
Arnold’s singers. 

But suppose they had been in the 
right, and that they found themselves 
exposed not only to the rigors of the 
law as written by Mr. Arnold—not in- 
terpreted, mind you ; written—and that 
back of Mr. Arnold hovered a new Fed- 
eral regulative body as proposed by 
Blaisdell and Greverus. J. J. Pel- 
ley, the president of the Association of 
America Railroads, challenged several 
of the Blaisdell-Greverus statements as 
“outrageously unfair and _ palpably 
false.” “The regulative body proposed 
by Blaisdell and Greverus might have 
something to say about that,” Mr. Pel- 
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ley says, for Blaisdell and Greverus ap- 
parently speak for the group which is 
hostile to the activities of trade asso- 
cations, which they call “pressure 
groups.” 

“In the courts they are but little less 
active and their actions are no less 
significant than toward Congress and 
the administration. In the judicial field 
these activities go under the more dig- 
nified title of litigation, of seeking an 
interpretation of the Constitution, or of 
defending individual rights. But they 
amount to pressure, just the same.” 

On further thought this reporter 
is inclined to believe that those who 
fear that, because the EEI has been 
compelled to register with the SEC, 
there is a danger of Federal interfer- 
ence with trade associations have been 
finding a mare’s nest. But there are 
some queer sounds in the wind. It 
might be well to watch the mare. 


NOTHER Federal administration 
blow at the trade association— 
again the immediate target happened to 
be EEI—was seen in the recent OPM 
ruling to the effect that paid officials of 
trade associations should not be active- 
ly associated with the national defense 
activities. However, it was generally 
recognized that this smack was an- 
other one of those relatively uninten- 
tional affairs. Seems that the EEI 
president, C. W. Kellogg, could not see 
eye to eye with the government experts 
on the question of electric power re- 
serves and said experts were looking 


around for a good excuse to separate 
Mr. Kellogg from his dollar-a-year job 
as OPM power consultant. 

Of course, unintentional or other- 
wise, the result of this anti-EEI ruling 
not only added fresh fuel to the smol- 
dering suspicion that the New Deal is 
out to “get” the trade association, but 
is ridiculous on its face. All other 
things being equal, it is only logical to 
assume that a man who is sufficiently 
prominent within his own industry to 
be chosen as one of its national repre- 
sentatives is likely to be better in- 
formed and have a broader background 
and understanding about that industry 
as a whole, than some official of some 
particular company unit of that indus- 
try. 

Looks as though the government 
in seeking consultants on industrial af- 
fairs were deliberately trying to dis- 
qualify those best able to give it. Also, 
noteworthy is the fact that Sidney 
Hillman, co-boss of OPM, is still look- 
ing for his principal source of income 
to the CIO union to which he belongs. 
Just what is the difference in principle 
between an industrial trade union and 
an industrial association for defense 
consultation purposes ? 

But we must not let these coinci- 
dences, remarkable as they may appear, 
divert our mind from the plain fact 
that there is no clean-cut evidence to 
date that the administration is engaged 
in an active conspiracy to undermine 
and destroy the trade associations. We 
can only have our suspicions. 





“Ir there was ever a time when it is of the utmost importance to clear 
away the débris of holding company disintegration, holding company 
extravagances, holding company siphoning-off of assets and earnings, 
now is that time.” 
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—Epwarp C. EICHER, 


Chairman, Securities and Exchange 


Commission. 
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Competitive Bidding Problems 


Part II. Government Competition; the 1933 Act. 


In the first part of this article the author discussed mechanics 

and procedure under the SEC competitive bidding rule. In this 

part he considers the possibility of government competition and 

the danger that successful bidders may tangle with the liability 
provision of the 1933 Securities Act. 


By ERNEST R. ABRAMS 


LTHOUGH the problems arising 
A from compliance with the SEC’s 


recent competitive bidding rule 
may appear perplexing to investment 
bankers and registered utilities at the 
moment, the adversities inherent in the 
mechanics of security preparation and 
underwriting under the new procedure 
are trivial, compared with those likely 
to follow the entrance of agencies of 
government into active competition for 
utility issues. And competition be- 
tween the Federal government and pri- 
vate enterprise now looms as a strong 
probability. Only a few days before the 
commission’s rule became effective, the 
Federal Loan Administrator let it be 
known that the Reconstruction Finance 
Corporation stood ready to “codperate”’ 
with the SEC and investment bankers 
in making competitive bidding effec- 
tive, by entering the bidding field as a 
backstop to the SEC, when the occasion 
demanded. 
Perhaps this potential Federal com- 


petitor should be identified a little more 
closely. Created by Congress in Janu- 
ary, 1932, for the fostering of a count- 
er-inflationary movement to offset the 
deflationary effects of the business de- 
pression, the RFC, because of the elas- 
ticity of its financial set-up, was con- 
verted into a sort of financial handy- 
man of government, once the emergen- 
cy had passed. And among its mani- 
fold activities is that of a financial 
prankster, who pops up in queer places 
and at odd moments to upset under- 
writing apple carts. Its latest sally into 
security underwriting came a few 
months ago, when it disrupted negotia- 
tions between the state of Arkansas and 
a New York banking syndicate for the 
sale of a $136,000,000 Arkansas bond 
issue, by buying the entire issue for 
more than its market worth, and then 
selling desirable maturities to the same 
bankers at a profit. The RFC termed 
this intervention a codperative effort 
on its part to assist Arkansas in getting 
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COMPETITIVE BIDDING PROBLEMS 


a “reasonable” price for its bonds 
while, at the same time, relieving the 
bankers of undue risk. 

The immediate threat of RFC com- 
petition with security underwriters 
comes as a result of the Federal Loan 
Administrator’s remark, with refer- 
ence to Columbia Gas & Electric’s 
$120,000,000 refunding operation, that 
“if the bankers handle it for a decent 
price or rate,” the RFC probably would 
not be interested in entering the bid- 
ding. This veiled threat of Federal 
competition quite naturally proposed 
the query to underwriters whether, 
each time the SEC suspects the price 
to be obtained by registered utilities 
for important issues at competitive 
sale may not be “decent” in New Deal 
eyes, the RFC will be rushed into the 
auction as a regulator of security prices. 
So it is hardly surprising that the un- 
derwriting fraternity is not overjoyed 
at the prospect of having the Recon- 
struction Finance Corporation extend 
its “cooperative efforts” to the field of 
utility finance. 


O' course, the Columbia Gas & Elec- 
tric refunding could be just a spe- 
cial situation. For approximately two 
years now, Morgan, Stanley & Co., 
which has tangled with the SEC in 
the past, has been negotiating with Co- 
lumbia Gas for the refunding of its rela- 
tively high-rate outstanding debt, and 
the actual operation has been post- 
poned from time to time in the hope 
that Columbia’s integration problems 
might be settled in advance of the offer- 
ing. But since recent SEC rulings 
point to substantial delay in the deter- 
mination of Columbia’s integrated sta- 
tus, and markets may not continue in- 
definitely favorable to underwritings 
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of this size and character, in the face of 
Nazi advances, refunding plans were 
revived recently and now await SEC 
approval. ; 
Having been placed in registration 
in advance of the rule’s effective date, 
competitive bidding is not mandatory 
for this financing, although a demand 
for it by a rival underwriting group 
might conceivably result in its adoption. 
But it is noteworthy that no competing 
syndicates have been formed, although 
a few have been discussed, to tilt for 
this business with Morgan, Stanley’s 
group of some 145 security dealers, and 
it may well be that this lack of competi- 
tion for so large and well-publicized a 
piece of financing has been responsible 
for the RFC’s furtive glances in Co- 
lumbia’s direction. Nevertheless, the 
interest shown by the administration’s 
financial trouble-shooter in this refund- 
ing has been sufficient to send chills 
coursing down underwriting backs. 


oe utility executives will un- 
derstand. They can appreciate 
from experience the threat to the future 
welfare and prosperity of our private 
capital supply system inherent in this 
potential competition between agencies 
of government and investment bankers 
for the securities of registered electric 
and gas utilities, and the establishment 
of a “yardstick” to measure the “de- 
cency” of security prices. For they 
have had ample opportunity to observe 
the ruthlessness with which these false 
measuring tapes are applied. And they 
have learned from their own experience 
in the Tennessee river valley and else- 
where that when agencies of govern- 
ment, enjoying the benefits of low-cost 
or no-cost Federal funds and virtual 
tax exemption, enter zones of private 
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Misfortunes of Investors 
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“... most of the misfortunes of investors over the 
past decade—misfortunes that inspired Congress 
to adopt all the acts now administered by the 
Securities and Exchange Commission—were more 
the product of unforeseen economic, social, and 


political trends than they were of latent faults in 
securities, or inherent weaknesses of industries to 
withstand the ravages of depression.” 





activity, the end-result is usually the 
extirpation of private enterprise. 

But the security underwriters of the 
country may not suffer alone from this 
threatened Federal invasion of private 
underwriting fields, for many of its ad- 
versities might easily extend to financ- 
ing utilities themselves. Although the 
competitive bidding rule, in the words 
of the SEC, “neither requires the ac- 
ceptance of the highest bid, nor pre- 
cludes the possibility that all bids may 
be rejected,” it does provide that the 
financing utility shall file with the SEC, 
as promptly as practicable after the 
opening of bids, “a copy of each pro- 
posal received, and a statement of the 
action which it proposes to take with 
reference to the issuance and sale of 
the securities.” Nevertheless, even 
though a financing utility may not be 
required to accept the highest bid, it 
would unquestionably have to show 
incontrovertible evidence of the advan- 
tageousness of any lower bid before 
the commission would consent to its 
acceptance. 


HAT being the case, what would 
be the position of a registered util- 
ity, which, having decided to refund 
its entire outstanding debt with lower- 
JULY 31, 1941 


rate securities, invited bids for the is- 
sue, only to discover when proposals 
were read that the Reconstruction Fi- 
nance Corporation had submitted the 
highest bid? Would the SEC, an “affil- 
iate” of the high bidder, be likely to ap- 
prove the acceptance of the second best 
bid? If the RFC’s bid was in line with 
or bettered the current market, would 
the SEC be likely to approve the rejec- 
tion of all bids? Suppose the securities 
for which bids were invited carried a 
a privilege of conversion into voting 
securities ? 

To be sure, these speculations may 
be merely begging trouble, since no 
agency of government has so far ac- 
tually submitted bids for utility securi- 
ties under the newly effective rule. But 
the RFC has given ample warning of 
its intentions, and in the light of its 
record of intervention in nonutility un- 
derwritings—there have been other in- 
stances than the Arkansas bond financ- 
ing—it might be well for security un- 
derwriters and registered utilities to 
give thought to their position, once the 
camel of government competition sticks 
its nose under this particular tent. 

The third set of problems provoked 
by the competitive bidding rule con- 
cerns the possibility that investment 
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bankers and financing utilities (al- 
though the latter are less vulnerable) 
may unwittingly inflict themselves with 
the liabilities of the 1933 Securities 
Act, in the rush in which utility issues 
may have to be manufactured and sold 
under the competitive bidding require- 
ment. One of the basic purposes of 
this “truth in securities” law, it will be 
remembered, was to make both security 
issuers and security distributors re- 
sponsible for the accuracy and ade- 
quacy of information furnished pro- 
spective investors, by subjecting them 
to heavy penalties for wilful or unin- 
tentional misstatements or omissions of 
material fact. 


N? fair-minded investment banker 
or utility executive has ever quar- 
reled with the intent of this law. In the 
“good old days” before mid-1933, in- 
vestors too often had to be not only 
clairvoyant in their appraisal of the 
written and spoken word, but mind 
readers as well, to gain any adequate 
conception of the fundamental factors 
affecting securities offered them. And 
once they had adjusted themselves to 
the changed procedure, both investment 
bankers and their clients benefited from 
the law’s requirements. There are still 
rough spots in it, of course, but these 
are in the process of being ironed out. 

But Congress apparently proceeded 
on the assumption, in adopting this 
legislation, that the existing practice of 
private negotiation between borrowers 
and lenders would be continued indef- 
initely, for nothing in the act, nor in 
the debate that preceded its passage, 
would indicate its anticipated security 
issues would be underwritten at auction 
in the future: And because the require- 
ments and liabilities of the 1933 Act 
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were hand-tailored primarily to fit 
negotiated underwriting procedure, 
they are ill-adapted to the mechanics of 
competitive bidding. 

There is, of course, a possibility that 
the liabilities of the 1933 act will be 
softened in the near future. Approxi- 
mately a year ago, bills to amend the 
1933 and 1934 acts were introduced in 
the House and Senate, at the instiga- 
tion of the Investment Bankers Associ- 
ation, but the SEC requested their de- 
ferment until the commission and the 
underwriting fraternity could formu- 
late a measure acceptable to both fac- 
tions. This SEC-banker bill, originally 
scheduled for presentation to Congress 
last January, is still in formative stages, 
with conferees uncertain when it will 
reach Congress. And until the 1933 Act 
is amended, its present liabilities and 
penalties will obviously continue in ef- 
fect. 


HILE it may be true that certain 

evils resulted from the outmoded 
system of continuing relations between 
financing utilities and security under- 
writers, as recited in the Holding Com- 
pany Act, it was at least productive of 
one great advantage over the “‘catch-as- 
catch-can” variety of underwriting 
mandatory upon registered utilities to- 
day. It enabled investment bankers to 
gain an intimate and continuing insight 
into the operations and financial con- 
dition of specific utilities, and to form 
intelligent appraisals of future opera- 
tions. 

Of course, the SEC’s Public Utili- 
ties Division said, in its December, 
1940, competitive bidding report, that 
“in view of the extensive material now 
available, because of the 1935 Act, con- 
cerning the subsidiaries of registered 
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holding companies, it is possible by ap- 
plied effort to obtain a sound working 
knowledge of the essential facts relat- 
ing to any particular company in a rela- 
tively short period of time.’’ While a 
“sound working knowledge,” adequate 
for regulatory purposes, may be ob- 
tained in this manner, no experienced 
and astute utility banker is likely to 
agree that either utility holding com- 
panies, or their operating subsidiaries, 
are such simple undertakings that “‘ap- 
plied effort” and study of data in SEC 
files for “a relatively short period of 
time’’ will provide a sufficiently broad 
foundation on which to base estimates 
of future operations, or will constitute 
sufficiently adequate investigation to 
protect underwriters and distributors 
from the penalties of the 1933 Securi- 


ties Act. 
| gphimnaescel bankers have, it is true, 
operated under the shadow of these 
liabilities for nearly eight years, but 
they have not been called upon to face 
the risks in utility underwritings in the 
past that will confront them under the 
competitive bidding requirement. For 
with continuing relationships between 
underwriters and registered utilities at 
an end, except as former bankers be- 
come successful bidders for their issues, 


q 


& 


investment bankers may find it neces- 
sary, if they are to secure their share of 
competitively underwritten business, to 
finance utilities with which they have 
not been intimately acquainted in the 
past, and with whose every operation 
and activity they have not been contin- 
uously familiar. 

The necessity of familiarizing them- 
selves with the past operations, current 
status, and reasonable expectations of 
numerous electric and gas utilities, with 
which they have had but casual ac- 
quaintance, is but one of two major 
problems confronting security under- 
writers under the competitive bidding 
requirement. The second and less ob- 
vious problem stems in part from the 
vast transition about to take place in 
the character of ownerships of oper- 
ating electric and gas utilities, now con- 
trolled by holding companies. For prac- 
tically all the tentative integration plans 
so far handed to holding companies by 
the SEC propose a drastic reduction in 
the number of operating subsidiaries 
they may be permitted to retain—if, in- 
deed, some of these holding companies 
are permitted even to exist. And the 
divorcement of operating units from 
holding company control and direction 
may conceivably effect substantial 
changes in future operating revenues 


“WHILE it may be true that certain evils resulted from the 
outmoded system of continuing relations between financing 
utilities and security underwriters, as recited in the Holding 


Company Act, it was at least productive of one great advan- 
tage over the ‘catch-as-catch-can’ variety of underwriting 
mandatory upon registered utilities today. It enabled invest- 
ment bankers to gain an intimate and continuing insight into 
the operations and financial condition of specific utilities, and 
to form intelligent appraisals of future operations.” 
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and expenses. That, unfortunately, is 
too long a story to tell now. Sometime 
later, maybe. 


[’ should be apparent, then, in view 
of the altered conditions that may 
soon surround both holding and oper- 
ating electric and gas utilities, that in- 
vestment houses will need to exercise 
great care in their investigations of fi- 
nancing utilities, not only to protect 
themselves from the liabilities of the 
1933 Act, but to insure as fully as pos- 
sible that the apparently sound securi- 
ties they underwrite and distribute will 
not turn sour in the hands of investors, 
to heap added legislation and regulation 
upon them. For it is seldom the recog- 
nized hazards that are sources of fu- 
ture grief. By and large, most of the 
misfortunes of investors over the past 
decade — misfortunes that inspired 
Congress to adopt all the acts now ad- 
ministered by the Securities and Ex- 
change Commission—were more the 
product of unforeseen economic, social, 
and political trends than they were of 
latent faults in securities, or inherent 
weaknesses of industries to withstand 
the ravages of depression. 
Specifically, underwriters will doubt- 
less be forced to waste much time and 
money in the investigation of utility 
issues they will lose in the bidding. On 
the advice of counsel, each of the syndi- 
cates preparing to bid for the re- 
cent New York State Electric & Gas 
securities made an exhaustive, inde- 
pendent investigation of the issuer, the 
cost of which could be recovered only 
by the successful bidder. But in all prob- 
ability, alert underwriters will secure 
enough business at auction during an 
average year to more than offset inves- 
tigation outlays. And in that connec- 
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tion, it would appear that advance 
knowledge of prospective utility financ- 
ings will pay dividends, since the sooner 
an underwriter picks up a hot trail, the 
less hurried and costly his investigation 
is likely to prove. For while each issue 
must be placed in registration before 
bids can be invited, and a period of at 
least ten days must lapse between invi- 
tations for bids and the acceptance of 
one of them, the bidder who starts his 
investigation at that late date will likely 
find some of his competitors rounding 
second base. 


HEN, too, the services of experts 

of demonstrated ability and signifi- 
cant experience in the public utility 
field should be of considerable aid to 
underwriters in their examinations. 
Not “bolt and nut counters,” or those 
with their heads in technical clouds, for 
the combination of competitive bidding 
and integration promises to propose 
problems too intangible and delicate for 
their clumsy grasp. But for those of 
open and agile mind, who can recognize 
economic, social, and political trends, 
and measure their impact on revenues 
and expenses of electric and gas utilities 
as accurately as they can appraise their 
technical and physical aspects, under- 
writers will doubtless have expanding 
need. 

In the last analysis, underwriting in- 
vestigation, to protect the ultimate buy- 
ers of utility securities, must be con- 
cerned primarily with the future—with 
what the coming years hold for the is- 
suers of securities. Past achievements 
and current status are pertinent, only as 
they point that course. 

Such, then, are the major problems 
of security dealers and, to a lesser ex- 
tent, of registered utilities, arising from 
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the SEC’s competitive bidding rule. 
Vexatious as they may be, each of them 
must be solved, if capital is to flow 
freely and economically to registered 
electric and gas utilities, and our private 
capital supply system is not to be sup- 


planted by agencies of government. In 
a sense, each of them is a challenge to 
the ingenuity and courage of the invest- 
ment banking fraternity. Let’s give the 
boys a great big hand—the Lord knows 
they’ll need it. 























Public Relations Must Favor the Public 


Sp anisine a utility’s public relations effort happens to be in 
the form of an article, an address, paid advertisement, an 
informal conversational contact, or a bill stuffer, it should never 
depart from one cardinal principle: It should be constructed 


from the point of view of the consumer—never from that of the 
company. Never justify, never argue, never claim the RIGHTS 
of your company. The consumer is not interested in your com- 
pany’s rights, its arguments, or its justifications. He’s interested 
principally in himself, his own welfare, and pocketbook. Ap- 
proached from the latter angle he will listen—otherwise he prob- 
ably won’t listen or, if he does, he won't really give a hang. Let 
him see that it is to HIS advantage as a taxpayer, as a consumer, 
or as an individual citizen or resident of the community that 
such a course should be followed or such a policy adopted. 

It is not always easy to take this approach, but it can be done 
—it must be done if you expect to get anywhere. Check on your 
publicity items with this in mind and see how many of them 
measure up to this standard of appeal. I recall no more reckless 
waste of money than a full-page advertisement I saw some years 
ago which was given over entirely to a defense of a utility’s 
position in a pending court appeal on a rate case. It repeated 
phrases about “confiscation” and profits to which the company 
was “entitled” so much that it might well have been taken out 
of an attorney’s brief. By a simple rewrite job which any skilled 
publicist could have quickly accomplished, the same message 
could have stressed the rights, advantages, benefits to which the 
PUBLIC was entitled. If that had been done, the public might 
have paid some attention to it. 

—ARNOLD HAINES, 
Washington business writer. 


JULY 31, 1941 146 





the fir 
tions 
easily 
tercor 
and gs 
rest, . 
Army 
locate 
owne 
plant: 
tectio 

As 
needs 
be re 
cente! 
tions 
plant: 


The Mobile 


Power Plant 


In National Defense 


Method of use and advantages of large portable 

power plants, afloat or on railway cars, during a 

war when the established immobile plants are sub- 
ject to injury or destruction by bombing. 


By PAGE E. GOLSAN, Jr. 


F enemy bombing planes ever reach 
| our shores the large power plants 

at industrial centers will be among 
the first targets. The ensuing interrup- 
tions caused by direct hits will not be 
easily restored by dispatching and in- 
terconnection. ‘Transmission towers 
and switch gear will go out with the 
rest. Far-fetched you say? The U. S. 
Army and the Defense Board have 
located the mammoth new government- 
owned airplane assembly and powder 
plants west of the Alleghenies for pro- 
tection against bombing. 

As a matter of straight military 
needs a certain amount of power will 
be required at and near existing load 
centers during the most extreme condi- 
tions of intense warfare when existing 
plants have been demolished or cap- 
tured. 

Large portable power plants, afloat 
or on railway cars, would seem to be 
the answer. ‘They would be able to 
move around and replace demolished 
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plants. Particularly valuable would be 
the ability to move to a location where 
there is a defense plant in need of 
power. Those areas where defense 
plants are located will be strategic tar- 
gets and the supplying power plant will 
be among the first points attacked. The 
availability of a mobile plant in such an 
area would lessen the possibility of 
shutting down the defense plant when 
it is most needed. The mobile power 
plant would have the advantage of 
moving out of gun range and still be of 
use. Fixed equipment could not do 
this. 

Along with this, mobile plants are 
also the answer for stand-by or emer- 
gency service for defense manufactur- 
ing plants that are to operate only for 
the next few years until defense is com- 
pleted. The mobile power plant can 
meet temporary and quick load growth 
where a fixed power plant would take 
too long to install and be of little value 
after the temporary defense plant had 
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served its purpose. The mobile plant 
would be moved to other load centers. 


HE aircraft carrier, Lexington, in 

the water shortage of 1929, sup- 
plied power for Tacoma, Washington, 
and the Public Service Company of 
New Hampshire placed a 20,000-kilo- 
watt power ship in system operation in 
1930. Since then the use by other utili- 
ties of even larger units on boats and 
of smaller multiple units on rail has 
been suggested several times. The 
General Electric Company recently put 
forward the idea of a 50,000-kilowatt 
power barge to serve coastal cities and 
locations along barge canals. The draft 
would be about 10 feet, and about a 15- 
foot bridge clearance was met with the 
stacks lowered. This sort of vessel 
would have a very wide range of activ- 
ity. Up and down the Atlantic sea- 
board, the Pacific ports, and the Gulf. 
Up the Hudson river and through the 
New York Barge canal. Along the 
Great Lakes or the Long Island Sound. 
Up the Thames to New London and 
the submarine base. Up the Delaware 
river to Philadelphia, and the Chesa- 
peake bay to Baltimore. 

The equipment would be standard 
oil-burning marine boilers, with a few 
heat-saving devices, not many, with 
steam at 825 p.s.i. and 900 degrees 
F.T.T. The turbogenerator would be 
tandem compound, generating at 13,- 
800 volts. Overall efficiency can be 
had in the neighborhood of 12,500 
BTU per kilowatt. The cost per kilo- 
watt is not estimated because of condi- 
tions in turbine building and shipbuild- 
ing now but it might be that simpler 
housing and no land investment might 
make the cost come within shooting 
distance of land steam plants. 


| is other parts of the country not 
reached by navigation a steam. 
power station on railroad wheels has 
been suggested. In fact a 5,000 horse- 
power steam-electric streamline loco- 
motive is now being built for the Union 
Pacific Railroad. The new mobile 
steam plant might follow this design 
somewhat with capacities up to 10,000 
and even 15,000 kilowatts. The boiler 
unit and its auxiliaries might be 
mounted on one car and the turbine 
generator with surface condenser and 
auxiliaries installed in another. The 
units could be set out on any standard 
gauge railroad siding where condenser 
cooling water is available. Fuel oil 
would be taken from a tank car or from 
stationary tanks. Larger capacities 
could be secured by paralleling more 
units. This sort of a layout would call 
for flash-type forced draft boilers oper- 
ating at pressures up to 1,500 p.s.i. and 
950 degrees. The efficiency would not 
be as high as the modern station ; how- 
ever, it would probably be in the order 
of one pound of oil per kilowatt. This 
compares with many stations now in 
service and is high enough to be con- 
sidered economical for temporary or 
emergency needs, when power is 
needed at any cost. 


P* MARILY these units are to be used 
as a quick source of power, easily 
dispatched in war to areas where dam- 
age has seriously reduced or complete- 
ly crippled generating capacity, during 
the defense program, when power 1s 
needed quickly. In addition these units 
can further serve today by acting as 
spinning reserve and power-factor cor- 
rectors near load centers while waiting 
call to push off to pinch-hit at another 
location for a damaged plant. 
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THE MOBILE POWER PLANT IN NATIONAL DEFENSE 





Portable Power Plants 


“ aircraft carrier, Lexington, in the water shortage of 1929, 

supplied power for Tacoma, Washington, and the Public Service 

Company of New Hampshire placed a 20,000-kilowatt power ship in 

system operation in 1930. Since then the use by other utilities of even 

larger units on boats and of smaller multiple units on rail has been sug- 
gested several times.” 





The rapid growth of defense indus- 
tries and building of war material 
plants may create new temporary loads. 
For this load a mobile plant could be 
placed in service near-by until subse- 
quent developments indicate degree of 
permanence and the advisable steps 
then to be made. 

Further, the mobile plant might act 
to relieve the excessive demands of new 
load throughout an entire system until 
a new load center trend became estab- 
lished and the economical location for 
a new land plant decided upon. 

Turbogenerators are not to be had 
at the present unless extreme urgency 
can be shown. It would be necessary to 
demonstrate to the Priorities Board 
that the power plant was urgently 
needed to serve a defense plant or war 
material manufacturing area. Because 
of the uses stated above, priority might 
be more easily established for a mobile 
unit than a fixed plant. It can be moved 
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and therefore would be available for 
service at more than one defense plant 
location. It could be placed in opera- 
tion quickly where a new defense load 
is created. Further, it can be moved out 
of gun range. 


oo on lower first cost at the ex- 
pense of efficiency within limits 
would seem advisable as these units are 
at best for emergency use. If the ulti- 
mate fate of a mobile plant would be 
permanent location, some additional 
expenditure for higher economy is 
warranted, yet an expensive plant 
in idle service costs more than a 
cheap plant, regardless of operating 
efficiency. 

Since the mobile plant would be pur- 
chased as a war and defense measure 
the public service commissions would 
be sure to cooperate in the admission of 
such plants to the rate base. The use as 
reserve capacity would be in a manner 
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completely different from the average 
reserve plant. 

The insecurity of these plants, what 
with the threat of sabotage, and in the 
case of war, enemy damage, would 
seem to call for short-term deprecia- 
tion, or at least heavy depreciation 
charges over the first year or two, un- 
less casualty insurance is provided. The 
plant is built primarily to produce 
where and when needed during a period 
of stress, and its future usefulness 
other than for such stand-by is ques- 
tionable. 

The depreciation situation might 
well be approached on the war-time 
amortization basis, a 5-year write-off 
period such as is allowed by the Treas- 
ury Department on income taxes. This 
matter might be further explored with 
the public service commission. A recent 
announcement by the state of New 
York stated that manufacturers of de- 
fense material would be permitted to 
deduct from their tax the cost of amor- 
tizing emergency equipment expense 
within five years. 


Apparently any investment made in 
national defense might come within 
these rulings as a railroad out West is 
buying some equipment on the basis of 
the U. S. Treasury Department ruling, 


i Bo last consideration is : What can 
be done with these plants when 
the emergency has passed? Those that 
have found permanent locations might 
be operated throughout their useful 
life. Those that served only as a stand- 
by may be considered as the next unit 
to go in service when needed, deferring 
permanent construction. However, de- 
velopments in generation take place so 
rapidly these plants may be obsolete. 
Experience has shown that during 
war times many new innovations are 
developed and improved upon, and this 
period will probably prove the same. 
The art of providing electricity in 
emergencies may see some changes. 
In the long run the demands of the 
national emergency, and not so much 
the item of first cost, will dictate 
whether or not mobile plants are built. 





Feats of American Transportation 


, [ ‘HE railroads (according to John J. Pelley, president, As- 
sociation of American Railroads) 


“.. have delivered an average of 5,000 cars of freight a day 
to the 150 or more government defense construction projects, 
and have done it so well that there has been no loss of time due 
to any failure of rail transportation. 


“ |. . have delivered export freight so smoothly and with so 
little difficulty that few persons know that freight is flowing 
through the ports in a volume which at times has approached 


that of the war year of 1918. 


“have handled in the first four months of this year more 
than one million members of the armed forces of the United 
States while maintaining thew regular passenger service.” 
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Saving the Branch Lines 


The “back to the rails’ movement, in the opinion 

of the author, must begin at the grass roots where 

rail abandonment threatens the pocketbooks of 

those who live along the branch lines—tax losses 
and high labor costs. 


By WILL M. MAUPIN 


TANDING on the sidelines and 
S watching the mad crowd hurry- 
ing by affords one a perspective 
not obtainable when one is part of the 
crowd. After six years of listening to 
the wrangling of applicants and prot- 
estants, the technicalities and pro- 
found arguments of learned counsel, 
and bearing with whatever composure 
possible the angry outbursts of disap- 
pointed litigants, it is a great relief to 
quit it all and retire to private life— 
but not to live like a hermit. Running 
acountry weekly in a busy little country 
town has compensations that no salary 
as a public utility commissioner can 
touch. That is what yours truly is do- 
ing now, enjoying the enviable joy of 
being able to tell what he sees and say 
what he pleases. 

The town in which I am now pub- 
lishing my own paper, with nary a 
string thereto, is located on what was 
once a busy and profitable branch line 


151 


of a great railroad system. Today it is 
the terminus, one-half of the line west 
having been abandoned. It enjoys a bi- 
weekly mixed train service, instead of 
the daily service of both freight and 
passenger trains that it had fifteen or 
twenty years ago. This branch was 
constructed more than fifty years ago, 
and it was a big factor in developing 
the country through which it passed 
and building a score or more of once 
thriving towns and villages. When 
one’s ears are not dinned by opposing 
interests, one has a better opportunity 
to get knowledge at first hand, and to- 
day I have a better understanding of 
some railroad problems. 

One of the grave problems fronting 
both railroads and the public is that of 
operation of the branch lines. These 
branch lines, now the subject of so 
much controversy and hard feelings, 
were not constructed with any idea that 
they would of themselves be profitable. 
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They were to be feeders to the main 
lines and convenient to the communities 
they were to serve. The comparatively 
unprofitable short haul of the branch 
lines was to contribute to the profitable 
long haul of the main lines. So long as 
these branch lines came near to paying 
their operating expenses they presented 
no problem to the rail management. 
But times have changed, and today 
thousands of miles of branch lines are 
not only failing to pay operating ex- 
penses, but they are a severe drain upon 
the main lines they once profitably 
served. 


is now realized that too many miles 
of branch lines were constructed in 
the halcyon days of rapid railroad con- 
struction, but even the wisest of rail- 
road builders were not gifted with ab- 
solute foresight. Had they been they 
would have visioned the coming of 
paved highways, passenger automo- 
biles, and motor trucks as big as a 
freight car. Feeling secure in what they 
thought was a monopoly of freight and 
passenger transportation, they spent 
millions building lines into new terri- 
tory. Then the branch lines were the 
pride of the railroad management. 
Now they are a severe headache. 
Before the branch lines were con- 
structed the farm family was isolated. 
A journey of 5 miles in a jolt wagon, 
over roads hub-deep in mud, was a 
heavy chore as well as an event. For 
weeks, even months, impassable roads 
kept the farmer from his market, al- 
though it was only 6 or 10 miles away. 
How he welcomed the coming of the 
branch line railroad that brought him 
almost next door to his market. He even 
voted bonds and donated right of way 
in order to get rail service, Today the 


scene has changed. The farmer who 
lives 20, 40, even 70 miles from a good 
market is closer to it in time and energy 
than the farmer was who lived within 
10 miles of his market before the ad- 
vent of all-weather roads and the farm 
truck. He quit riding the passenger 
trains when he bought an automobile. 
He quit trailing his livestock to the 
nearest market when he bought a farm 
truck. He no longer hauls his grain to 
the local elevator to have it shipped by 
rail to the distant terminal elevator. He 
hauls it to the terminal in his truck, and 
while in the big city loads up with gro- 
ceries and drygoods that he once 
bought of his local merchant. 


HE inevitable result has happened. 

Branch lines are being abandoned 
as fast as applications for abandonment 
can be prepared and filed with the Inter- 
state Commerce Commission. What 
were considered main lines a few years 
ago are being abandoned for the same 
reasons. For several years the rail 
management has been striving by every 
means possible to maintain branch line 
service. But economies in rail service 
have about reached the irreducible min- 
imum, and either branch lines must be 
abandoned or the whole system go into 
the hands of receivers. The thoughtful 
observer must, if unbiased, admit that 
the railroads themselves are largely to 
blame for their present condition. 
When they had a monopoly of trans- 
portation they assumed a sort of “‘don't 
give a damn” attitude towards the pub- 
lic, and the habit became so fixed that 
it was hard to get rid of it when condi- 
tions began changing. But get rid of 
it they did when the public turned 
around and assumed pretty much the 
same attitude towards the railroads. 
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SAVING THE BRANCH LINES 


But the railroads have been unfairly 
treated in a great many ways. They 
have been too heavily taxed and over- 
regulated, and compelled to meet a sub- 
sidized competition. They must pay 
taxes on their own right of way, and 
help pay taxes to provide a compara- 
tively free right of way for their com- 
petitors, the trucks and automobiles. 
They must provide their own heavily 
taxed terminals, and also help to pro- 
vide terminals for competitors. 


A ewe have endeavored to warn the 
public that branch line abandon- 
ment was in the offing, but the public 
smiled and said it was just another bit 
of railroad propaganda. When the rail 
management asked for more freight 
the public grinned and said it could 
compel the rails to remain in operation 
to transport their products when the 
highways were impassable. ‘We voted 
them bonds and gave them land grants, 
so they'll have to keep going regard- 
less,” they said. 

Sure they voted bonds, but the rail- 
roads have returned in taxes ten times 
more than the bonds amounted to. And 
not an acre of public land was ever 
given to any railroad. The so-called 
land grants were merely “hoss trades” 
in which the government got by far the 
best of the bargain. In return for land 
practically worthless until the advent 
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of the rails, the land grant railroads en- 
tered into an agreement to forever 
transport government troops and prop- 
erty for just one-half of the rate au- 
thorized to be charged the general pub- 
lic. The railroads have paid for that 
“free land” a hundred times over. 

The railroad has but one thing to sell, 
service. For that service it must charge 
a rate it has no voice in fixing, pay 
wages fixed by others, and too, often 
render a service without recompense 
and pay for services never received. 
A 20-ton truck may be loaded in New 
York and travel over highways pro- 
vided for it by general taxation, charge 
whatever rate its owner has filed with 
the Interstate Commerce Commission, 
and take its own sweet time for the 
trip. But not so the railroad. It must 
use a right of way bought and paid for 
and maintained at its own expense, 
charge a rate it has no part in fixing, 
maintain a definite schedule, pay a wage 
it had little part in fixing, provide its 
own division and terminal facilities, 
and a tax on equipment fixed for it by 
public authority. Coast-to-coast and in- 
land waterway vessels escape all that. 
Yet, despite all these handicaps under 
which the railroads labor, the United 
States today enjoys the cheapest, most 
expeditious, and safest transportation 
in the world, freight and passenger. 
How much longer they can maintain 


for abandonment can be prepared and filed with the Inter- 


q “BRANCH lines are being abandoned as fast as applications 


state Commerce Commission. .. . For several years the rail 
management has been striving by every means possible to 
maintain branch line service. But economies in rail service 
have about reached the irreducible minimum, and either. 
branch lines must be abandoned or the whole system go into 


the hands of receivers.” 
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this record rests upon the knees of the 
transportation gods. 


tee of the great handicaps under 
which the railroads labor, one 
not laid upon their competitors, is the 
compulsion to pay for service not need- 
ed and service never rendered. These 
payments are too numerous to mention, 
but they cost the railroads millions of 
dollars yearly. One example may be 
cited: The Burlington Zephyr makes 
the run between Chicago and Denver 
in approximately fifteen hours, and the 
distance is 1,034 miles. Less than two 
. days of eight hours each. But the Bur- 
lington is compelled to pay the equiv- 
alent of twelve days’ wages for one 
crew for this fifteen hours of service. 
Any wonder that under such circum- 
stances the railroads are forced to re- 
duce expenses by reducing service? 

But this is not the problem of the 
rails alone. It is a problem that con- 
fronts those who developed farms and 
builded towns and villages along these 
now burdensome branch lines, depend- 
ing then upon the branch lines for 
transportation, but ignoring them now 
unless weather conditions preclude the 
use of the highways. People living 
along the branch lines must quickly re- 
alize that they cannot eat their cake 
and keep it. In other words, and plain, 
they cannot hope to retain the branch 
lines unless they use them. 


peers managers are not aban- 
doning them because they want to; 
they are abandoning them because they 
no longer serve the purpose for which 
they were constructed. Nor is aban- 
donment confined to the smaller branch 
lines. What were considered to be main 
lines a few years ago are being aban- 
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doned because the people no longer use 
them. The Interstate Commerce Com- 
mission has ordered several railroad 
managements to divorce what were 
once deemed to be main lines, and either 
abandon them or make them stand on 
their own bottoms. That means ulti- 
mate abandonment, whether the public 
likes it or not. State regulatory bodies 
have no jurisdiction over applications 
for rail abandonment. This is contrary 
to almost universal belief. 

Once a train service is instituted it 
cannot be changed without authority 
of the state regulatory body, but the 
trucker can abandon service whenever 
he sees fit. The railroad management 
cannot dispense with the services of an 
agent at a station that no longer pays 
the agent’s salary without permission 
of a state regulatory body. The truck 
operator can discharge his agent when- 
ever he pleases without asking permis- 
sion from anybody. Every session of 
the legislature in the writer’s home 
state sees an effort made to relieve the 
farmer of the tax on the gas he uses 
in his farm tractor, the argument being 
that his tractor does not use the high- 
way. But harken to Mr. Farmer when 
it is proposed to remove the tax on gas 
used by airplanes and railroads, neither 
of which uses the highways! 


7 as the railroad awakened too 
late to the menace of the trucks 
and automobiles, they have awakened 
too late to the necessity of pointing out 
to the public using the branch lines— 
rather, who once used them—what 
is inevitably to happen. The “Back to 
the Rails” movement inaugurated by 
the railroads is doomed to failure from 
the start. The public looks upon it as 
just another species of railroad propa- 
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Unfair Treatment of Railroads 


“.. the railroads have been unfairly treated in a great many ways. They 

have been too heavily taxed and overregulated, and compelled to meet 

a subsidized competition. They must pay taxes on their own right of 

way, and help pay taxes to provide a comparatively free right of way 

for their competitors, the trucks and automobiles. They must provide 

their own heavily taxed terminals, and also help to provide terminals 
for competitors.” 





ganda. It must begin at the grass roots ; 
begin right where rail abandonment 
threatens the pocketbooks of those who 
live along the branch lines. The pocket- 
book is the most sensitive nerve it is 
possible to touch. Taxes for the support 
of the public schools make up the major 
part of taxes collected. The railroads 
pay an unduly large proportion of taxes 
allocated to the schools. This is espe- 
cially true in the rural areas served by 
the branch lines. This “Back to the 
Rails” movement must begin with and 
be furthered by the people dependent in 
even a minor way upon the branch line 
for service in the way of transporta- 
tion. 

While the railroads are paying mil- 
lions for the support of public schools, 
the trucks, their chief competitors, pay 
comparatively little. What is true in 
the writer’s home state, Nebraska, is 
true in proportion in every other state. 
In 1938 Nebraska railroads paid taxes 
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in the amount of $1,480,302 towards 
the support of the public schools. In the 
same year the trucks paid only $81,- 
244. There is the situation in a nut- 
shell. Either the communities must 
give the railroads a profitable business 
or they will lose the rails, and in the 
losing they will either have to dig 
deeper into their individual pockets to 
the extent of a million and a half dol- 
lars to maintain their schools, or be 
content with constantly decreasing edu- 
cational facilities. 

They cannot eat their cake and keep 
it! 


| goreneay of children of school age, 
school officials, teachers, everybody 
is, or should be, interested in this situ- 
ation. They must realize it and act by 
giving better support to the rails—and 
right there is where the “Back to the 
Rails” movement must begin if it is to 
be in the least effective. As the matter 
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now stands the only time a community 
awakens to the danger is when appli- 
cation is filed for authority to abandon 
a line, and then it is too late. The time 
to act is right now, before it becomes 
necessary for the railroad management 
to ask for permission to abandon. To 
date practically every application for 
rail abandonment has been granted by 
the Interstate Commerce Commission. 
Applications for decreased train serv- 
ice are almost invariably granted by 
state regulatory bodies upon the show- 
ing made by railroad management. 
One popular move tending towards 
economy is to apply to the state regu- 
latory body for permission to dispense 
with the services of an agent-operator 
at a station showing a constantly de- 
creasing revenue, and install a custo- 
dian. It costs an average of $1,800 a 
year to maintain agent-operator serv- 
ice. The annual cost of custodial serv- 
ice is between $350 and $400. About 
the only difference between the two 
services is that a custodial station is a 
prepaid station, all inbound shipments 
being prepaid and all outbound ship- 
ments sent collect, with no telegraph 
service. However, there is usually a 
telephone in the depot, and the custo- 
dian can phone messages to the nearest 
open station, and receive messages by 


phone. 
A CUSTODIAN handles no money. 
Fares are collected on the train, 
and the conductor checks baggage. The 
custodian phones for empties and sees 
that they are spotted by the train crews. 
Every such application is violently op- 
posed, those who use the rails the least 
being the loudest in opposition. One 
ground of opposition is that the rail- 
road “is picking on our town.” An- 
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other is community jealousy. Podunk 
on the east and Jimtown on the west 
have agent-operators, so why not our 
town? Applications for reduced train 
service meet with the same violent 
opposition, a majority of the protes. 
tants coming to the hearing in their 
automobiles. Another opposition is 
based upon the threatened loss of ade- 
quate mail service. 

Over mail service neither the Inter- 
state Commerce Commission nor the 
state regulatory body has jurisdiction. 
Mail service is wholly within the juris- 
diction of the Post Office Department. 
The railroads do not have to carry the 
mails. They can or they cannot, just 
as they decide. When railroad mail 
service is abandoned the Post Office 
Department always steps in and pro- 
vides equally good, usually better, mail 
service than that formerly supplied by 
the rails. The mails, like the show, 
must go on. And does. 


eng extension is a thing of the 
past. The trend is towards cur- 
tailment and abandonment. The trend 
is not going to be halted by any appeals 
coming from railroad managers or 


from railroad employees. It can be 
halted only by the communities now 
threatened with rail abandonment or 
curtailed service. These communities 
must take the initiative for their own 
preservation. Just because a town has 
been builded upon a rail line is no rea- 
son why the railroad should continue 
to operate it after the town refuses to 
use it. Just because you bought a farm 
for the reason that there was a railroad 
handy thereto is no reason why the 
railroad should continue to operate at 
a loss because you prefer to truck your 
products to town. Just because you 
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voted bonds to erect a fine schoolhouse 
isno reason why you should compel the 
railroads to pay the bulk of the taxes 
to retire those bonds when you refuse 
to give the railroads enough business 
to enable them to pay the taxes, at least 
in part. 

This actually happened in Nebraska 
a few years ago: A quarter of a cen- 
tury ago Antioch was a thriving manu- 
facturing city of 3,500 people, most of 
whom lived in tar-paper shacks and 
worked for high wages in the potash 
plants. The little frame schoolhouse 
of one room that had served the cattle 
range school district for years gave 
way to a modern 4-room brick and steel 
structure costing $40,000, the money 
provided by a bond issue. When 
World War No. I ended, the potash 
industry went flooey, and today Anti- 
och is a ghost town. Not one of the 
four big potash plants still stands. 
The population today is less than 50. 
But there stands that fine schoolhouse, 
one room occupied an average of seven 
months a year, and the Burlington 
Railroad is paying three times more to 
retire those bonds than all the other 
taxpayers in that school district com- 
bined. This incident could be multi- 
plied many times in the midwestern 
states. 


| abandonment will continue with 
increased acceleration unless the 
communities threatened awaken to 
their own interests. The railroads are 
interested in abandonment only be- 
cause they want to curtail increasing 
losses. They have no other choice. But 
the communities do have a choice. 


They can continue patronizing the 
trucks at the expense of the railroads 
and thereby increase the already heavy 
taxes they must pay to maintain their 
schools; or they can let their schools 
deteriorate and let their children pay 
the penalty. These communities can- 
not longer continue to benefit from 
railroad taxes while refusing the rail- 
roads an opportunity to earn the money 
to pay the taxes. 

In the last analysis the branch line 
communities, not the railroads, must 
get the traffic back to the rails. Com- 
munities, like individuals, cannot eat 
their cake and keep it. 

This writer holds no brief for either 
the railroads or the trucks. The rail- 
roads are paying for their mistakes of 
the past. The trucks are storing up 
trouble by demanding too much for 
themselves. Between the two, each 
threatened community must arm to de- 
fend itself, and it is to them that this 
writer appeals and stands ready to help 
them to help themselves. And Heaven, 
also, helps those who help themselves. 

Anyhow, after six years of toil, 
taking the curses of disappointed liti- 
gants and the indifference of the suc- 
cessful ones, it is a lot of fun to be out 
of it, writing of births and marriages, 
social events and church revivals, say- 
ing what one bally well pleases and tell- 
ing palavering politicians and free pub- 
licity moochers where they can head in. 
And this writer is telling them! He has 
but one regret—that he ever allowed 
himself to be seduced into entering the 
pursuit of public office and leaving the 
joyful life of a country editor. 

Come out and see me sometime! 
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Wire and Wireless 
Communication 


f Nyon seveyiair program to pre- 
vent interruption of international 
radio and cable communications between 
this country and other nations has been 
completed, James Lawrence Fly, chair- 
man of the Defense Communications 
Board, announced on July 7th. 

The program includes widening of 
“bottlenecks,” maintenance of alterna- 
tive or “stand-by” routes and circuits, 
maintenance of auxiliary power supplies, 
message priorities, and other steps de- 
signed to carry on the communications 
systems at top efficiency. 

Ever since its creation in September, 
1940, the Defense Communications 
Board has been working out plans aimed 
at avoiding the serious inconvenience 
caused to both military and diplomatic 
services during the last war. Five main 
problems studied related to cutting off of 
cables, jamming of radio circuits, injury 
to equipment, cutting off power supply, 
and a volume of traffic exceeding normal 
capacity. 

“Many of the steps designed to pre- 
vent these interferences must remain 
confidential,” Mr. Fly explained, adding, 
however, that he felt free to discuss some 
of the steps taken. For one thing, he 
stated, the board has carefully surveyed 
the existing cable repair ships and also 
the possibility of converting additional 
vessels into such craft. 

Although, he added, the various cable 
and radiotelegraph companies ordinarily 
operate independently, arrangements 
have now been made for them to join 


each other in an emergency. “Literally 
hundreds” of possible intercommunica- 
tions have been worked out, he stated. A 
plan for immediate right of way for im- 
portant military messages, such as an air- 
raid warning, has been worked out. 


* * * 


A NEW type of subscriber broadcast 

service was proposed by the Mu- 
zak Corporation, New York city, in con- 
nection with a construction permit fora 
developmental FM _ broadcast station. 
This station was authorized by the FCC 
on an experimental basis only, starting 
July 1st. Muzak is now in the business 
of furnishing wired musical programs 
without advertising to hotels, restau- 
rants, and home subscribers on a contract 
basis via special telephone wires. The 
company contemplates experimenting 
with a like service by means of radio. 
According to the applicant: 

The purpose of the experiment is to de- 
termine whether the public or a sufficiently 
large portion of the public would prefer to 
obtain radio programs by direct payment for 
the service. The experiment will be con- 
ducted by offering a service to the general 
public in New York city and furnishing this 
service to those of the general public who 
pay for the service. There will be no ad- 
vertising in connection with the service and 
the success or failure of the experiment will 
depend upon the willingness of the public to 
pay an amount which will warrant the. fur- 
nishing of such a service as an established 
business. 


The applicant intends to restrict the 
reception of its nonadvertising programs 
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WIRE AND WIRELESS COMMUNICATION 


to subscribers by transmitting an accom- 
panying “pig squeal” or discordant sound 
which can only be eliminated by special 
receivers leased from the applicant. 

Pointing out that this will enable per- 
sons to obtain selected radio programs 
by direct payment rather than by indirect 
payment through purchasing products 
advertised on the air, the Muzak Corpo- 
ration holds in connection with its appli- 
cation that “there is no basic or inherent 
reason why the American public should 
be compelled to pay for its radio pro- 
grams by submitting to advertising an- 
nouncements.” It added: 

There is no reason why the public should 
pay directly for moving pictures and in- 
directly for radio. It is merely a matter of 
circumstance that radio in the United States 
is available to the public only in connection 
with advertising announcements which fre- 
quently are highly disturbing or irritating. 
The American people have never decided or 
been given the opportunity to decide that 
radio should not be sold in the usual manner 
by direct payment for the service. 


HE applicant will broadcast no com- 
mercially sponsored programs, and 
no advertising continuity whatever will 


be used. Because of its regular business, 
the applicant states that it has a great 
volume of transcribed program material 
available for use in connection with the 
experiment, and that engineers from As- 
sociated Music Publishers, Inc., and 
Wired Radio, Inc., have been added to 
its staff. News will be obtained from the 
United Press. 

The Muzak transmitter for this pur- 
pose will be located in New York city. 
It will use power of 1,000 watts. It will 
operate on the frequency 117,650 kilo- 
cycles “on an experimental basis only, 
and upon the express condition that this 
authorization is subject to change or can- 
cellation by the commission at any time, 
without advance notice or hearing, if, in 
the commission’s discretion, the need 
for such action arises.” 

In authorizing the experiment, the 
commission observed that the use of this 
frequency must be temporary, since it is 
ina crowded part of the spectrum de- 
voted to other established services. Any 
action looking to establishment of the 


projected new type of service upon a 
regular basis would require considera- 
tion of the problem of finding frequen- 
cies for allocation to such service. There- 
fore, the immediate grant “is not to be 
construed as a finding by the commission 
that the operation of the proposed sta- 
tion upon the frequency authorized is or 
will be in the public interest beyond the 
express terms of the grant.” The com- 
mission stipulated that FM must be used. 

The commission stressed that the Mu- 
zak operation would be purely experi- 
mental in connection with “the develop- 
ment of a subscriber broadcast service in 
accordance with §§ 4.151 and 4.153 sub- 
ject to the condition that no interference 
is caused to any established services.” 

The proposal, according to a commis- 
sion memorandum opinion issued in con- 
junction with the grant, “is unique in the 
annals of radio broadcasting in this 
country.” Such an experiment has not 
been conducted in this country, and the 
commission believes it worthy of investi- 
gation in the public interest. It com- 
mented : 


A broadcast station is defined, both by 
treaty and statute, as one licensed for the 
transmission by radiotelephone emissions 
primarily intended to be received by the gen- 
eral public. The first such stations licensed 
in this country were sought and obtained 
by individuals or organizations engaged in 
manufacturing or similar enterprises who 
desired either to advertise their own product 
or to promote public good will in their own 
behalf. Licensees, in order to meet the in- 
creasing cost of providing broadcast pro- 
grams, gradually entered into the practice of 
transmitting, for a fee, advertising matter 
for other persons. As the effectiveness of 
radio as an advertising medium developed 
broadcasting became a business in its own 
right. Thus arose the practice in this coun- 
try of public support of broadcast service, 
not through any direct charge, but through 
the purchase of articles and services adver- 
tised by radio. This is not true in all coun- 
tries of the world. 

The service which this applicant proposes 
will be available to the general public; any 
member of the public, without discrimina- 
tion, may lease the equipment to receive the 
service. The distinguishing feature will be 
that those receiving the programs will pay 
directly rather than indirectly therefor. 
Operation of a station in this manner is 
within the definition of broadcasting. 

... Acharge to the subscriber for the pro- 


159 JULY 31, 1941 





PUBLIC UTILITIES FORTNIGHTLY 


gram service is an integral and inseparable 
part of the experiment. The rule prohibit- 
ing a direct or indirect charge by the licensee 
of a developmental broadcast station for 
the transmission of programs was promul- 
gated in the light of the existing practices 
of broadcast stations. Under the circum- 
stances here presented, we are of the 
opinion that the rule should be construed in 
such a manner as to permit the proposed 
operation. 


* * *K * 


ELEPHONE, telegraph, and radio 

broadcasting companies are still 
puzzled over the recent order of the 
Office of Price Administration and 
Civilian Supply (OPACS) giving pub- 
lic utilities generally a preferred status 
for the “repair or maintenance” of es- 
sential public service already in opera- 
tion. The preference is to share in the 
supply of materials in which there is a 
shortage and the order of the preference 
is to come immediately after that of com- 
panies directly engaged in defense ac- 
tivities. 

Communications companies already 
have benefit of a defense activity status 
(or “A” rating) for work being per- 
formed in the Army camps, naval bases, 
or otherwise of a nature which makes it 
part of the defense program. In addi- 
tion, the latest OPACS ruling gives these 
utilities a comfortable lead over com- 
petitive civilian industries as far as gob- 
bling up scarce materials for current 
maintenance is concerned. 

But does that go far enough? Indica- 
tions are that the defense authorities will 
not consider extending the preference to 
new extensions of service of a nonde- 
fense nature. This may be all right for 
some electric utilities which are already 
under pressure to conserve power sup- 
ply. 

But the telephone industry in particu- 
lar is being flooded with new orders for 
telephones by new businesses or old busi- 
nesses seeking to expand their plant, and 
by prospective residential subscribers 
who are beginning to feel the effect of 
regular pay checks as the result of de- 
fense employment. So far the telephone 
industry has been able to take care of 
this expansion out of current supplies, 


on both station equipment and switch- 
board installation. But the end of the 
reserves is in sight, especially for the in- 
dependent telephone industry. The 
threatened shortage of copper is the big- 
gest cloud on the telephone horizon. 


* * * * 


| radio set prices are likely to 
advance shortly. Present indica- 
tions are that the increase will be gener- 
ally around 10 per cent. Faced with ris- 
ing costs and a curtailment in output that 
may exceed the 25 per cent already 
scheduled by major companies, the radio 
set makers are also preparing to concen- 
trate their sales efforts on higher-priced 
models. 

Replacement parts business is expected 
to increase provided that materials, un- 
der a more favorable priorities rating for 
this type of nondefense production, can 
be obtained in ample volume. 

The question of the radio industry’s 
future output of civilian equipment came 
sharply to the fore recently when Chair- 
man James Lawrence Fly of the Federal 
Communications Commission predicted 
in Washington that production will fall 
off by October Ist and that the extent of 
the decline will be controlled by the 
amount of aluminum available. Later it 
was learned that defense officials were 
considering granting a small allotment 
of aluminum to the radio industry to 
avoid a practical stoppage of production 
of receiving sets and other radio appara- 
tus. 

Defense officials explained, however, 
that they could plan to offer the industry 
only temporary relief. Virtually all of 
the virgin aluminum currently being pro- 
duced, as well as the bulk of scrap avail- 
able, is required for national defense pro- 
duction. 

Some weeks ago the manufacturers of 
radio receiving sets began mapping their 
plans for a curtailment in commercial 
radio set production. Indications are 
that 1941 production will show a drop 
of about 25 per cent from the 12,000,- 
000 sets produced last year. Production 
on 1942 models is expected to show an 
even further reduction. 
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SEC to Force 2-year Integration 
Program 


HE SEC is reported to be hopeful 

that most of the integration pro- 
gram can be completed within the next 
two years despite the fact that utility ex- 
ecutives must give much of their time 
and energy to problems connected with 
national defense. The commission is 
said to be preparing a new series of or- 
ders which will set definite time sched- 
ules for each system to dispose of prop- 
erties, etc. Hearings are being “stream- 
lined” by exclusion of evidence consid- 
ered irrelevant. 

In this connection, however, it should 
be kept in mind that the SEC is both 
judge and jury. Commonwealth & 
Southern has been denied permission to 
place on the record evidence regarding 
the valuation of subsidiaries, related to 
the question of retaining two classes of 
stock. The criticism is made that, even 
though the commission might have al- 
ready decided the case in its own mind, 
it could at least go through the forms of 
hearing the evidence, despite slight de- 
lay, except where testimony is clearly 
extraneous. 

The Wall Street Journal has pointed 
out that the SEC integration program, 
completion of which is envisaged over 
the next two or three years, might in- 
volve distributing to the public (either 
by exchange offers or direct sale) some 
240,000,000 shares of operating com- 
pany stocks and nearly 12,000,000 
shares of holding company stocks, with 
a total round amount of 3.4 billions of 
dollars. The problem of disposing of 
these issues would be comparable with 
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the British sale of their investments in 
this country, completion of which will 
now receive RFC aid. The magnitude 
of the task of effecting such a program 
is indicated by the fact that the total 
number of shares exceeds the turnover 
on the New York Stock Exchange for 
the entire year 1940. 

The present program for disposing of 
properties allows one year after the 
definitive order is issued ; another year’s 
leeway if the company has been duly 
diligent in seeking “reasonable compen- 
sation”; at the end of the second year 
the SEC may (if it wishes) ask the 
courts for a receivership, It can accept 
the appointment of itself as trustee, and 
carry out its own program. 

All powers in the first instance are 
vested in the SEC to interpret and apply 
the “death sentence.” In effect, it can 
grant as much time as it thinks proper 
to any particular company which is co- 
operative. 


eb: little attention has been paid to 
the problem of capital gains taxes, 
where properties are sold above their 
cost figure. The SEC is reported to be 
cooperating with the Treasury Depart- 
ment, to insert provisions in the pending 
tax law which will ease this situation. 


The Commonwealth & Southern 
Case was most active at this writing with 
hearings on corporate simplification set 
for July 16th, before the full commis- 
sion. Corporate simplification and geo- 
graphic integration are closely tied to- 
gether, however, because the recently 
announced proposal to swap the com- 
mon stocks of the northern companies 
(except for odd amounts which will be 
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canceled) was made contingent on re- 
tention of all the southern properties. 
Since the SEC had previously indicated 
that it would not permit the latter, it 
will be interesting to observe whether 
the commission will compromise on in- 
tegration, to meet the company’s com- 
promise on simplification. 

According to the stock exchange plan 
proposed by the company, holders of the 
1,500,000 shares of $6 cumulative pre- 
ferred stock of Commonwealth may ob- 
tain for each share the following: One 
and one-fifth shares of Consumers Pow- 
er; 2/15 share of Central Illinois Light ; 
4/15 share of Southern Indiana Gas & 
Electric; 14/15 share of Ohio Edison; 
and 1/15 share of Pennsylvania Power. 


gir Light & Power Company re- 
cently stated, through its counsel, 
Donald R. Richberg, that it is anxious to 
comply with § 11, but has encoun- 
tered great difficulties due to abnormal 
economic conditions. Sales of assets, as 
well as corporate simplification, cannot 
be effected at present without arbitrary 
treatment of investors and imposition 
of unreasonable losses. Mr. Richberg, 
a former leading New Dealer, cautioned 
the SEC against issuing general orders 
for the disposition of properties which 
could not be complied with within the 
time limit fixed by the Utility Holding 
Company Act. 

However, in another sector of the in- 
tegration front some progress was made, 
when Standard Gas and Electric success- 
fully disposed of its remaining holdings 
of San Diego Gas & Electric to a syndi- 
cate, the wholesale price being only mod- 
erately below recently prevailing levels. 

Sale of such a high-grade property is, 
of course, quite a different proposition 
from the disposal of small outlying prop- 
erties whose location and earnings rec- 
ords have little appeal for the investing 
public. In many such cases the proper- 
ties will doubtless ultimately have to be 
“given away” for little or nothing to 
other systems, unless their capitalization 
is first scaled down so as to build up a 
sound earnings picture. 

The Cities Service integration case 


will come up for formal hearing on 
August 18th, but the exact procedure 
(discussed in codperative conferences 
with system representatives) has not 
been fully ironed out as yet. A principal 
problem is the status of the open ac- 
counts and securities of Empire Gas & 
Fuel held by Cities Service, in view of 
the large preferred arrears on publicly 
held stocks. 

Associated Gas seems to be making 
very slow progress, but its proposed sale 
of a controlling interest in Northeastern 
Water for about $3,800,000 is a minor 
step in the right direction. 

National Power & Light has indicated 
that, if its proposed exchange of Hous- 
ton Lighting common stock for its own 
preferred stock is successful, the next 
step in liquidation will be to distribute the 
remaining assets (principally Carolina 
Power & Light, Birmingham Electric, 
and Pennsylvania Power & Light) to 
holders of the common stock. The SEC 
has not yet indicated its approval. 


LEcTRIC Bond and Share seems de- 
termined to rid itself of holding 
company control in the case of American 
Gas and Electric, although its 17 per cent 
interest obviously conflicts with the 10 
per cent maximum permitted by the act. 
American Gas and Electric has peti- 
tioned the Federal District Court of Ap- 
peals in the District of Columbia for a 
reversal of the SEC decision, despite the 
fact that North American Company lost 
a similar case (with respect to its hold- 
ings of Detroit Edison) in the court of 
appeals in Cincinnati. 

As a hangover from 1929 loans, some 
of the large metropolitan banks such as 
the Bankers Trust, and Manufac- 
turers Trust, still have substantial 
utility interests. Bankers has large hold- 
ings in Middle West Corporation, while 
Manufacturers has interest in Marion- 
Reserve Power and New England Pub- 
lic Service. 

The SEC has indicated that it 
may declare some of the banks to be 
holding companies, which may prod 
them into disposing of their holdings in 
excess of the statutory 10 per cent. 
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FINANCIAL NEWS AND COMMENT 


Application of the Deep Rock 
Principle of Subordination 


ib Be SEC has indicated its general 
approval of a voluntary plan for 
the reorganization of Derby Gas & Elec- 
tric Corporation, a subholding company 
in the Ogden system, but desires certain 
modifications of the plan as follows: 
(1) That Ogden Corporation be limited 
in its participation, by reason of Derby 
preferred stock holdings, to an amount 
almost equivalent to the sum paid for the 
stock by its predecessor, Utilities Power 
& Light Corporation; (2) that new 
debentures issued by Derby have an 8- 
year instead of a 6-year maturity; (3) 
that the sinking fund for the debentures 
be increased ; and (4) that Ogden Cor- 
poration, as a stockholder, should not 
vote in favor of the plan. 

Under the plan Derby will sell deben- 
tures and reduce its open account with 
Ogden from $5,000,000 to $2,750,000, 
the remainder being canceled along with 
Derby’s common stock owned by Ogden, 
which, however, will be replaced by 84,- 
000 shares of new common. Holders of 
both series of preferred stock will re- 
ceive three shares of new common for 
each share of preferred. The SEC said 
it saw no reason (as urged by certain 


preferred stockholders) to subordinate 
Ogden’s open-account claim ; it felt there 
had been no wilfully improper or fraud- 
ulent conduct in the acquisition of Derby 
and in its relations with the system. 

The latter point is interesting because 
of the apprehension in some Wall Street 
quarters that the SEC will attempt a 
broad and general application of the sub- 
ordination idea, based on such Supreme 
Court decisions as Deep Rock Oil, Con- 
solidated Rock Products, Case v. Los 
Angeles Lumber, etc. The SEC’s Derby 
decision may now indicate that applica- 
tion of the subordination principle will 
occur only where mismanagement of 
some sort in the relationships between 
the parent holding company and the op- 
erating subsidiary is construed to have 
occurred. 

The Deep Rock principle has already 
been applied in several reorganization 
cases, such as Inland Power & Light. 
The commission is now trying to apply 
it in the broader field of finance and in- 
tegration and has succeeded to some ex- 
tent in recent Commonwealth & South- 
ern financing. More recently it has 
sought to apply the subordination prin- 
ciple to Electric Bond and Share, in its 
relations with United Gas, and in a 
separate case to its subholding company, 
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barred. In the present instance, First 
American Power and Light, in relation 
to Florida Power & Light. The latter 
company apparently thought it had 
cleared up its difficulties (receipt of in- 
terest income from Florida) when the 
latter paid up all of its preferred arrears 
through proceeds of property sales; but 
now the SEC, not satisfied with this solu- 
tion, has dug into Florida’s history and 
holds that its accounts are overstated by 


$40,065,993. 


LORIDA Power & Light, organized in 
1925, took over securities and prop- 
erties from Electric Bond and Share and 
American Power and Light at a valua- 
tion of $64,523,013. This amount, ac- 
cording to the SEC, was $33,885,993 in 
excess of the cost to the other companies. 
In 1926 and in 1932 additional inflation 
occurred, it is claimed, bringing the 
total to the $40,000,000 level. 
The commission’s argument reads as 
follows: 


American converted 30,000 shares of $7 
second preferred stock, on a share-for-share 
basis in 1927, and subsequently sold to the 
public through Bond and Share 98,684 shares 
of $7 preferred of Florida for $9,413,980. 
American also received $13,763,102 from the 
proceeds of the sale of the bonds of Florida 
to the public referred to above. American 
thereby retained 9,726 shares of $7 preferred 
stock, 20,000 shares of $7 second preferred 
stock, and 2,500,000 shares of common stock 
of Florida at a total cost not exceeding $7,- 
459,938. Apparently additional amounts o'f 
preferred stock were subsequently sold to 
the public, further reducing American’s in- 
vestment to $6,714,694. 

Neither the selling literature used in con- 
nection with the saie of these securities to 
the public nor Florida’s balance sheet re- 
flected the fact that the plant and investment 
accounts of Florida had been inflated $33,- 
885,993 over the cost to the promoters of 
that company. So far as is known, no sub- 
stantial amount of the inflation initially in- 
cluded in plant and investment accounts of 
Florida has been removed. 


The commission is therefore propos- 
ing the conversion of $22,000,000 Flor- 
ida Power & Light debenture bonds held 
by American Power and Light into com- 
mon stock (thus subordinating that 
company’s interest to the preferred 
stockholders’). In addition, American 


Power and Light must repay the divi- 
dends received on the preferred stock 
it holds. Thus the SEC, if it can enforce 
these changes, will be applying the Deep 
Rock principle via the charge of mis- 
management, rather than via a proposed 
general rule regarding subordination of 
interest paid to holding companies. 

The North American Case, now pend- 
ing, is another notable attempt by the 
SEC to apply the Deep Rock idea, but 
in this case involves certain complica- 
tions: 

First, the proposed dissolution of 
the subholding company, North Amer- 
ican Light & Power, is ostensibly in fur- 
therance of the integration aims of § 11; 
secondly, there has been no effort to 
prove mismanagement. The SEC’s posi- 
tion seems to be that it was not suffi- 
ciently consulted regarding the proposed 
dissolution. This should have been pre- 
sented as part of the broad integration 
program of the North American system 
as a whole. North American Company 
benefits by the dissolution because it 
holds a substantial amount of preferred 
(in addition to the common, which will 
probably be wiped out). Latest reports 
indicate that a compromise may be 
effected. 


¥ 


Midsummer Lull in Utility 
Financing 


Fee from clearing up old business 
and planning for new, Wall Street 
was not particularly active in utility 
financing during the first half of July, 
no bond issues appearing in that period. 
The “lame duck” New York State Elec- 
tric & Gas preferred stock offering was 
retailed at 1034, with a 5.10 per cent cou- 
pon, to yield 4.93 per cent—a lower rate 
than was considered practicable in the 
initial stages of the deal when no whole- 
sale bids were received for the issue. 
Perhaps the SEC will be somewhat 
more liberal in fixing future regulations, 
although it is reported still of the opin- 
ion that “package bidding” should be 
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FINANCIAL NEWS AND COMMENT 


Boston would have made a package bid in 
the first place, saving the company eight 
days’ delay ; but, on the other hand, two 
syndicates, including the successful bid- 
der for the bonds, would not have made 
such bids. The life insurance companies 
are, of course, barred from doing so, and 
some brokers are exclusively bond deal- 


fers. 


Moreover, separate bond and stock 
deals proved slightly more advantageous 
in the end to the company, it is estimated. 
In municipal financing considerable lee- 
way is usually allowed, permitting both 
the package basis and “all or any part” 
bids, the award being decided on the basis 
of overall minimum costs, and there 
would seem no good reason why similar 
broad practice could not prevail for util- 
ity offerings which are so frequently of a 
hybrid character. 

There has been some comment in the 
Street that Otis & Co. of Cleveland, long 
proponents of competitive bidding, have 
not been very active thus far. Some 
banking houses are apparently becoming 
reconciled to the new system, and recent 
delays may be reduced as a result of 
initial experience. But it will take a year 
or more to test the real statistical merits 
of the new method as compared with the 
old. 

A group headed by Blyth & Company 
was the successful bidder for 590,527 
shares of San Diego Gas & Electric, the 
wholesale price being 13.427 and the re- 
tail price 148; 75 per cent of the stock 
was reported placed on the first offering 
day. Another syndicate, headed by Kid- 
der, Peabody and Eastman, Dillon, sub- 
mitted a bid of $12.52. The spread be- 
tween wholesale and retail prices ap- 
peared to be very much in line with the 
concessions on similar blocks of stock 
offered “after the close” earlier this year 
for the account of the British govern- 
ment, large estates, etc. Presumably, 
now that competitive bidding is the rule, 


s ‘after the close” sales will not be per- 


missible for the account of utility 
holding companies, even for listed issues, 
since both wholesale and retail prices in 
such cases are geared to the day’s clos- 
ing sale (rather than to a winning bid). 


| ge syndicate on July 9th dis- 

tributed 225,000 shares of Indian- 
apolis Water Class A common stock, the 
shares being obtained from the Geist 
interests who formerly held nearly all of 
the voting stock and still retain control. 

Four groups are reported preparing to 
compete for the $33,000,000 financing of 
Wisconsin Power & Light (Middle West 
system). In accord with the latest 
“style,” the sinking fund on the $30,- 
000,000 first mortgage bonds will begin 
only after the $3,000,000 serial deben- 
tures have been fully retired. The heads 
of the four competing groups (accord- 
ing to the line-up reported at present) 
are Glore, Forgan, First Boston, Leh- 
man Brothers, and Salomon Bros. & 
Hutzler. 

American Telephone and Telegraph 
has now published the final details of its 
$233,584,900 issue—the largest deal in 
the history of the Bell system. Owner- 
ship of 80 shares of stock gives the right 
to subscribe at par to $1,000 bonds. The 
bonds will be 3 per cent debentures, con- 
vertible into stock at 140 beginning next 
year (the stock is now 1563). Bonds are 
to be used to the extent of $100 principal 
amount, plus $40 cash, to effect conver- 
sion into stock. Trading in bonds and 
rights (on a when-issued basis) was to 
begin July 16th. For some inexplicable 
reason the SEC denied the company’s 
request that the effective date be acceler- 
ated, and required the full twenty days’ 
“waiting period” despite war-time exi- 
gencies. While there was some doubt a 
few weeks ago regarding the possible at- 
tractiveness of the conversion feature, 
recent excellent earnings reports and sta- 
tistics issued by the company have had a 
favorable effect on the stock and, bar- 
ring adverse developments, the issue 
should apparently prove highly success- 
ful. 

The proposed offering of 710,500 
shares of Northern Natural Gas Com- 
pany, on file for some time with the SEC, 
has been cut to 355,250 shares. The lat- 
ter amount represents the holding of 
North American Light & Power; the 
other block, held by United Light & Rail- 
ways, is to be retained for the present. 
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INTERIM EARNINGS PER SHARE 


Electric and Gas Companies End of 12-month Perio 3-month Period 
Periods 1941 1940 - 1941 1940 Incr. 
American Gas & Elec. Consol. ....... May $2.90 $2.92 D1% $.64 $.75 D14% 
Amer. Power & Lt. (Pfd.) Consol. ... 6.34 696 D9 ae os é 
American Water Works Consol. Mar. 1.11 : D5 o 33 6: 
Parent Co. .. 2 tae : D41 : 
Boston Edison » LAO? Se 8 88 
Cities Service P. & L. (Pfd.) Consol. .. . 931035! 10. 15(b) 10.49(b) me 
Parent Co. ea 38 
Commonwealth Edison Consol. ....... . Bat ; > = 75 D2 
Com. & Southern (Pfd.) Consol. ...... . 12, © 3. 7 aa 13 UB 
Consolidated Edison, N. Y. Consol. .... ee ae i D1 any 
Parent Co.. Mar. 2.06 : 3 7 D2 have 
Cons. Gas of Baltimore Consol. ...... _- f 1.25 141 Dil will 
Detroit Edison Consol. : : Ss Be Rt over V 
Elec. Bond & Share (Pfd.) Parent Co. . : ; ; . prices 
Elec. Power & Lt. (1st Pfd.) Consol. , ; : oe a is bec 
Parent Co. ; A ; . .- “ ublic 
Engineers Public Service Consol. ..... : : x ie me je f 
Parent Co. . 7 : i iy fe to inti 
Federal Light & Traction Consol. .... Mar. 1. i : —whi 
Inter. Hydro-Elec. (Pfd.) Consol. ... Mar. : ; ; 58 long | 
Long Island Lighting (Pfd.) Consol. .. Mar. : , , 1.02 this re 
Parent Co. Mar. : A ] 1.28 : 
Middle West Corp. Consol. .......... Dec 5 .26(b) an efé 
Parent Co. De =, ce i -11(b) D18 costs, 
National Power & Light Consol. ...... Mar. 35 . : 32 10 a mos 
Parent Co. ... Mar. “63 : : 16 D6 ing pc 
Niagara Hudson Power Consol. ...... Mar. 73 : E 19 36 Th 
North American Co. —— 7 Rin oesalae June 2.05E 2. F ASE 12 + Tibe 
at li 


Nor. States Pwr. (Det) ) el "Cl. A) . a i i i ances 


Pacific Gas & Electric Consol. ........ ; : : mm Re LE comm 
Public Service Corp. of N. J. Consol. . f ti 

Parent Co. ‘ : ie oF es or tim 

Southern California Edison q : : 5 i relief, 

Stand. Gas & Elec. (Pr. Pfd.) Consol. : : : a ae ei levels, 

Parent Co. > e . oe ee oe threat 

United Gas Improvement Consol roads 

Parent Co. ; : : a ee : 

United Lt. & Power (Pfd.) Consol. .. Mar. cs 2 a sulted 
Parent Co. Mar. ee ve a fresh 

Gas Companies 4 : ment 

American Light & Traction Consol. ... : : x 24 ae : 

Brooklyn Union G } f ; ne 86 ; 2 : Fu 

Columbia Gas & Electric Consol. : : ; ot ; D37 noha 
ee A ‘ A a ae oe trols 

El Paso Natural Gas Consol. i i 1.17(b)  .89(b) 32 just 2 
Lone Star Gas Consol. ‘ : : 80 83 D4 h 

Oklahoma Natural Gas r ; ts a ED to the 

Pacific Lighting Consol. .......... >. — oe: as ie 3 ties ¢ 

Peoples Gas Light & Coke Consol. ... 5.05 : 2.52 : Henc 

United Gas Corp. (1st Pfd.) Consol. . : Feb, 10.17 Se a mY admit 


Parent Co. Feb. 8.01 9.63 Re - minie 
Telephone and Telegraph Companies — 


American Tel. & Tel. Consol. ........ Xe .. 342 ‘ any 1 
Parent Co. Tune (c) : 25 4.87 2.66 : caref 
General Telephone Consol. .......... Mar. 2.93 2.38 83 ‘ Now 
Western Union Tel. Mar. 4.49 2.30 1.23 ‘ 
Systems outside United States ally é 
Amer. & For. Pwr. (1st Pfd.) Consol. Mar. 6.32 5.47 1.90 ; rope. 
Parent Co. Mar. 3.17 2.96 44 speak 

Inter. Tel. & Tel. Consol. (a) Dec. DO03 45 ..  .03(b) — .06(b) Dsl 
Parent Co. ......+. Dec. D.29 .24 .. D.19(b) D.ll(b) .- are s 


D—Deficit or decrease. E—Estimated. (a) Earnings are exclusive of certain subsidaries. (b) January 
March quarter. (c) Six months ended June 30th. 
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What Others Think 


What Price, Price Control? 


UBLIC utilities, perhaps more than 
Por other important industrial group, 
have a stake in the current controversy 
over whether the government should fix 
prices for commodities in general. That 
is because of the well-known fact that 
public utilities are peculiarly vulnerable 
to inflationary movements. Their prices 
—which is to say rates for service—have 
long been fixed and regulated. Hence, 
this relatively rigid price ceiling, during 
an era of increasing material and labor 
costs, is likely to put utility companies in 
a most uncomfortable financial operat- 
ing position. 

Theoretically, of course, utilities are 
at liberty to carry their economic griev- 
ances to the state and Federal regulatory 
commissions. But taking a practical view 
of time lags and political resistance, such 
relief, in a period of skyrocketing price 
levels, is likely to prove ineffective. The 
threatened financial collapse of the rail- 
roads during World War J, which re- 
sulted in government operation, is all too 
fresh in the memory of utility manage- 
ment. 

Further, there are all too many social- 
ist-minded persons at the regulatory con- 
trols of government today who would 
just as soon see exactly such a solution 
to the probiem of operating public utili- 
ties during a period of price inflation. 
Hence, the effort of Leon Henderson, 
administrator of the Office of Price Ad- 
ministration and Civilian Supply, to stop 
any runaway prices has been followed 
carefully and hopefully by the utilities. 
Now comes Mr, Henderson, who virtu- 
ally admits that he is at the end of his 
rope. Indeed, assuming that we are 
speaking of his statutory “rope,” there 
are some critics who think that he has 
gone considerably beyond the end of it. 

Heretofore, Mr. Henderson has been 


trying to use moral suasion, pitiless 
publicity, and a policy of beating on the 
highest and most prominent industrial 
head which happened to raise itself over 
the general price level. But this combi- 
nation of Sunday school tactics with a 
sort of jack-in-the-box method of re- 
pressive control has just about worn out, 
despite the high courage and patient in- 
dustry of the hard-working Mr. Hender- 
son, 


o now the OPACS chief wants 
broader authority over prices—spe- 
cific statutory authority beyond legal 
quibbling of his critics in Congress or out 
of it. Why does he need such authority? 
It’s a long story but the background and 
outline of the administration’s price con- 
trol program to date is very clearly pre- 
sented in the article written jointly by 
Leon Henderson and Donald M. Nelson, 
director of the OPM division of pur- 
chases. This article appears in the sum- 
mer issue of the Harvard Business Re- 
view. 

Introducing the subject, Messrs. Hen- 
derson and Nelson outline certain basic 
facts with respect to the nation’s require- 
ments during the present emergency: 
(1) the need for armament at any price; 
(2) the urgency of that need; (3) the 
size of that need. 

Since, therefore, our major objective 
is to increase, as rapidly as possible, the 
production of goods in the United States, 
we must strive to increase production not 
only in arms for defense but in civilian 
goods to prevent inflation and to avoid 
unnecessary reduction of living stand- 
ards. 

In what way is the normal, free 
play of commodity prices inconsistent 
with this objective of increased produc- 
tion? In many ways it is not inconsist- 
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ent. Henderson-Nelson give us specific 
examples in the case of mercury, zinc, 
and machine tools where the very influ- 
ence of increasing prices has stimulated 
production. In other words, higher 
prices resulted in discovering or reclaim- 
ing productive facilities which had re- 
mained unused during a period of lower 
prices. 


ye after a while a point is reached 

where rising prices begin to have an 
adverse effect on corresponding in- 
creased production. At this point we wit- 
ness the following: (1) the withholding 
and hoarding of supplies through specu- 
lation or what in normal times would be 
considered legitimate business efforts to 
anticipate future shortages; (2) a given 
productive capacity which has run head- 
long into physical limitations (such as 
material or labor shortages), can grow 
no more; thereafter, it remains unrespon- 
sive to price increases which will never- 
theless continue as increased demand is 
stimulated by curtailed supply ; (3) labor 
stoppages are likely to occur during 
periods of price fluctuations affecting 
living costs, thereby further hampering 
corresponding production increase; (4) 
the normal attraction which higher prices 
have for new capital investment (there- 
by increasing production) becomes elimi- 
nated or offset by the abnormal risk in- 
herent in an emergency type of expan- 
sion, so that it becomes necessary for the 
government to assume much of the risk 
in order to insure sufficient defense pro- 
duction. 

It is necessary, therefore, to consider 
price inflation, asking ourselves what it 
is, how it gets started, why we fear it, 
and what can be done about it. The word 
inflation is commonly used quite loosely. 
In this respect it usually means that, as 
compared with an earlier period, the 
quantity or velocity of money and credit 
being exchanged for goods is increasing 
faster than the increase in the quantity 
of goods. In brief, prices are running 
away from production. 

This kind of advance in the general 
level of prices is different from the ordi- 
nary price fluctuation where the advance 


in one commodity may be offset by the 
decline in another. In the latter case, a 
dollar still buys the same quantity of 
goods but there is a variation in the 
character of units purchased. When 
everything starts moving up together, 
however, we may properly speak of the 
price advance as “inflationary.” 


H° does this get started? It gener- 
ally starts when our production 
machine is running wide open, taking 
up all, or virtually all, the slack of un- 
employment and unused industrial ca- 
pacity. We are approaching this condi- 
tion now, even though we still have sev- 
eral million unemployed persons and a 
substantial amount of unused plant ca- 
pacity. Because shortages in both labor 
and materials have already revealed 
themselves in certain industrial lines, the 
process is under way, even though the 
beginning is small. One man’s price is 
another man’s cost. Thus isolated price 
advances begin to stimulate new ad- 
vances and to reinforce each other. Many 
little snowballs begin rolling, each pick- 
ing up weight and momentum. This is 
what we call “price spiraling.” 

Soon after these sporadic price ad- 
vances appear, businessmen, reacting 
normally, try to anticipate the future. 
They plan expansion, increase invento- 
ries, place advance orders. To do this 
they utilize their own financial reserves 
and then call upon their credit reserves. 
Simultaneously with the increased use 
of money and credit, the volume of bank 
loans and deposits begins to rise, stimu- 
lating each other in increasing velocity. 
The government itself, if it borrows for 
its needs from banks rather than from 
individuals, adds fuel to the flame, be- 
cause it thereby increases the volume o! 
bank deposits, When all these conditions 
exist, we have a full-fledged credit in- 
flation, such as we experienced during 
and after World War I. 

Why do we fear this? Why are we 
resolved not to let it happen again? The 
Henderson-Nelson article gives three 
reasons : 


1. Credit inflation increases the cost 
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of the defense effort. When a debt is 
incurred, $1,000 may buy only 400 
bushels of wheat. But later the gov- 
ernment debt may require eight to 
twelve thousand bushels of wheat to 
repay the $1,000. 

2. Credit inflation brings inequali- 
ties of burdens and sacrifices. As we 
have seen, this would be true of public 
utilities whose operating costs would 
rise and eventually collide against a 
ceiling of rigid service charges. These 
inequalities cause suffering and discon- 
tent, with a consequent detriment to 
the defense effort. 

3. The possibility that deflation will 
follow the inflation, bringing on an- 
other great depression which might in 
turn bring about undesirable changes 
in our economic and social system. 


o far, the article states, prices have 

behaved fairly well and businessmen 
are also showing commendable caution. 
However, the facts point to the conclu- 
sion that we may now be on the edge of 
credit inflation. How can it be pre- 
vented? The first and best type of con- 
trol is to increase production. But, as we 
have seen, it may not be possible to in- 
crease production enough to take care 
of the problem, especially since the de- 
fense effort will probably require as 
much as 40 per cent of our total produc- 
tion capacity. As the next best thing, we 
must stretch the productive capacity as 
much as possible. 

There are a number of ways to do 
this. We can discover and utilize substi- 
tute materials for those productive proc- 
esses which have run head on into scar- 
city of raw materials. We can conserve 
raw materials by prohibiting exports 
and limiting varieties of goods in favor 
of larger quantities, sharply reducing 
the number of styles, models, colors, 
sizes, and the like. We can cut down on 
the human energy required in schedul- 
ing, packing, shipping, accounting, etc., 
by simplifying stock keeping and deliv- 
ery procedure. The Henderson-Nelson 
article says on this point: 


Similarly, we must, by encouraging the 
substitution of readily available materials 
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for scarce materials, provide an outlet for 
the increasing purchasing power which can- 
not all be taken away. Perhaps we should 
even devise and promote ways in which 
people may spend money without adversely 
affecting the defense effort or the national 
economy. Going even further, we may well 
find it necessary to bring to the surface the 
psychological satisfactions to be obtained 
from saving instead of spending—particu- 
larly saving through the medium of gov- 
ernment bonds. 

So far so good. But after stretching 
the productive machinery to the limit we 
find prices still running ahead of produc- 
tion. Here the government defense au- 
thorities have contributed assistance in 
the form of codrdinating their purchas- 
ing. Under the old competitive bidding 
proposition, prices had a tendency to 
“Stepladder.” That means that the high- 
est prices to receive an award on one in- 
vitation for bids would become the low- 
est bid on the next invitation. Likewise, 
in the absence of a coordinated purchas- 
ing policy, it would be quite possible for 
the Army, Navy, British agents, and 
others to be bidding up prices against 
each other on the same product. 


Fase corrective step taken by the 
government is in its fiscal policy. 
The Henderson-Nelson article specifi- 
cally recommends: (1) increasing in- 
come taxes, especially by broadening the 
base; (2) increases on corporate profits 
tax; (3) making the tax system more 
flexible by collecting income taxes at the 
source, thereby reducing the lag between 
accrual of income and tax payment; (4) 
heavy excise taxes on civilian goods 
which compete with defense production 
for materials or labor; (5) sale of gov- 
ernment bonds to the public rather than 
to banks on terms which will assure pur- 
chases out of earnings or savings. 

One more way in which the govern- 
ment can help to check inflation is by 
limiting the ability of the banking system 
to expand the volume of credit. The sim- 
plest way to do this is to increase the 
reserve requirements of member banks 
of the Federal Reserve system. Pressure 
by the government to curtail long-term 
instalment buying and the withdrawal of 
other credit subsidies which were made 
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available during the depression would 
also be in line with this change of policy. 

But all these measures bring us down 
to the final step — direct price control. 
After all, it is at the counter of the retail 
store that the average person is made 
aware of prices. The retailer is the last 
link in the chain. Yet he is the immedi- 
ate target for charges of profiteering 
when prices rise. Control of retail prices, 
therefore, may prove of mighty signifi- 
cance as a contribution to public morale. 
But direct control of prices in itself can 
involve either a succession or concur- 
rence of measures. 

First, there is the moral suasion plan 
whereby the voluntary codperation of 
the businessman is enlisted in the task 
of preventing price advances. Next, 
there is the direct application of price 
fixing administered by the government. 
Finally, and as a probable outgrowth of 
price fixing, there is commodity ration- 
ing to insure that available supplies are 
not corralled all out of proportion by 
those who have the longest purses. 


W: have tried the voluntary codper- 
ation with pretty good results so 
far, but it now appears that we are ready 
for stronger medicine. Messrs. Hender- 
son and Nelson in their Harvard Busi- 
ness Review article are not conclusive in 
their discussion of price fixing as to just 
what method of administration they en- 
dorse. They describe the universal ceil- 
ing method advocated by Bernard M. 
Baruch, whereby the price of all com- 
modities would be immediately fixed as 
of a given date. They raise some ques- 
tion as to whether this might not hamper 
increased production in those lines 
where the influence of price increases 
might still result in greater production. 

The authors likewise step gingerly 
over the controversial question of put- 
ting a ceiling over wages as well as over 
prices. Yet it seems elementary that the 
government cannot keep prices down 
with one hand while pushing wages up 
with the other. As a matter of fact, Con- 
gress, in a law recently passed guaran- 
teeing 85 per cent of parity prices for 
certain agricultural products, seems 
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more intent on putting floors under 
prices than in pulling ceilings over them, 
With respect to the amount of profits 
that would be allowed in fixing prices, 
the article states: 

We are forced, therefore, to the conclu- 
sion that business must be asked to absorb 
cost increases up to the point where profits 
are at a reasonable level. This conclusion 
forces us in turn to the need for defining a 
reasonable profit, and we turn therefore to 
the history of the industry and the company, 
We must preserve the morale of business- 
men to maintain their productivity. To 
maintain the morale of businessmen, we 
must not depart too far from accepted 
habits of thought and action. In view of 
these requirements and in view of the need 
for a relatively simple and understandable 
basis, this line of reasoning leads to the use 
of average rates of return on investment in 
the industry over a period of years as the 
only feasible basis for defining reasonable 
profits. This does not mean, of course, that 
all the monopoly profits of the past should 
be preserved. 

Another problem that will arise in fix- 
ing prices will be in the question of 
whose cost should be considered in es- 
tablishing a standard. One solution might 
be to take the cost of the majority of pro- 
ducers. A second solution might be to 
take the cost of the high-cost producer 
whose output is needed. Still another 
solution would be to utilize average cost 
for a percentage of the industry. 


H OWEVER these problems may be 
solved, if they can be solved, it is 
apparent that Mr. Henderson has a tough 
row to hoe not only in administering 
price controls but in getting such legis- 
lation through Congress. Political re- 
sistance, already shown in the tendency 
of Congress to substitute price floors for 
price ceilings, is likely to result in a bit- 
ter fight against a price-fixing statute 
and a still more bitter fight against a 
wage-fixing statute. 

Yet time is of the essence. We can 
only hope to stop the inflationary snow- 
ball if we catch it near the top of the hill. 
To be specific, it might be easy enough 
if the normal price of an automobile tire 
were fixed at $10 to push prices back to 
that level when they have merely ad- 
vanced a few cents over $10. But if we 
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“SINCE HE HEARD ABOUT THE THREATENED POWER SHORTAGE, ABER- 
CROMBIE HAS DECIDED TO GIVE UP HIS ELECTRIC RAZOR FOR THE 
NATIONAL DEFENSE” 


wait until the price has advanced to $20, 
a subsequent price reduction order to 
the normal $10 level would be difficult 


to render and still more difficult to en- 
force. 





Reproduction Cost of Service—a New 
Rate-fixing Theory 


CONOMISTS agree that under competi- 

tive conditions, the market price for 
a given commodity will, in the long run, 
stabilize at a point where it will equal 
average total cost to the most efficient 
producer. Public utility operations are 
not generally competitive—at least in a 


territorial sense. However, a hypothetical 
condition of competition is used by 
Joseph Jeming, New York city statistical 
engineer, as a basis for fabricating a 
novel theory of utility rate fixing. He 
calls it “public utility rates on a repro- 
duction-cost-of-service principle.” The 
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theory is outlined in an article appear- 
ing in the May issue of The Journal of 
Land & Public Utility Economics. 

Mr. Jeming concedes that the market 
price for the competitive commodity will 
stabilize at the average total cost to the 
most efficient producer, only where no 
basic investment or managerial mistakes 
have been made by the various com- 
petitors. And he further concedes that 
there is a time-lag between introduction 
of the more efficient tools of production 
and their effect on the market price. It 
takes time for the most efficient producer 
to become aware of his opportunities. In- 
vestment funds must be raised. Plant 
must be constructed. Personnel must be 
trained. The business has to be de- 
veloped. 


N EVERTHELESS, if these factors can be 

given proper consideration, the 
theoretical set-up of a competitive mar- 
ket, according to Mr. Jeming, affords “an 
ideal way in which a basis for determin- 
ing public utility rates may be devel- 
oped.” He continues: 


The market price, at any given time, will 
stabilize at a point at which profits will be 
sufficient to interest investors in placing their 
funds in the most efficient plant available 
at this time. The market price is, thus, equal 
to the sum of the operating expenses, in- 
cluding taxes and fixed charges, associated 
with the most efficient available plant, where 
fixed charges include provision for deprecia- 
tion and a return on the investment required. 
Public utility rates can be determined on 
this basis. The situation in which estimates 
of cost to be associated with a projected 
enterprise must be made is not an uncommon 
one to engineers and accountants. The de- 
sire on the part of an entrepreneur to raise 
capital for a new business necessitates such 
studies before investors can be interested. 
Many difficulties arise in connection with es- 
timates of cost made for this purpose. How- 
ever, it is important to point out that a 
principle of rate making for public utilities 
is at hand. 

This principle may be called the “repro- 
duction-cost-of-service principle,” and may 
be stated as follows. The gross revenues 
which public utilities may be permitted to 
obtain for the services rendered by them 
shall be equal, at any given time, to the total 
cost of rendering equivalent service by the 
most economical methods in the light of the 
existing state of the art and market condi- 
tions. 
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This principle, the writer believes, 
would eliminate such troublesome and 
conjectural determinations as “going 
concern value,” “reproduction cost new,” 
“accrued depreciation,” “original cost,” 
“deterioration cost,” and the host of vari- 
ous interpretations of “fair value.” 

Mr. Jeming’s proposed “reproduction- 
cost-of-service” theory is not free from 
limitation. He claims for it, however, the 
advantage of clarity. The principal ob- 
jective, of course, would be the introduc- 
tion of a substitute for competition (for 
rate-making purposes) where it does not 
exist in fact. Thus, in the case of trans- 
portation, competition does exist in fact 
(railroads, busses, barge lines, etc.). 
And so it becomes virtually unnecessary 
to invent hypothetical substitutes. Best 
evidence of this perhaps is that railroads 
and bus lines can no longer stand on their 
regulatory right to a “fair return on fair 
value,” but must be content with rates 
that will cover operating costs and yet 
be low enough to keep business away 
from rival forms of transportation. 


NDEED, no utility service, with the pos- 
I sible exception of water service, is 
entirely competitive. Gas and electricity 
compete with each other for certain busi- 
ness and with other forms of fuel for 
other classes of business. Communication 
services (telephone, telegraph, air mail) 
compete with each other on the basis of 
relative speed and cost for various types 
of communication traffic. ; 

Applying the reproduction cost prin- 
ciple primarily to the electric industry 
and secondarily to the gas industry, Mr. 
Jeming proceeds to a determination of 
three factors: (1) an analysis of the ex- 
isting market to determine what would 
constitute meeting its requirements in 
the most efficient manner; (2) a deter- 
mination of the “fair” or “inducement 
rate of return—a financial problem of 
ascertaining a return just high enough 
to assure a continued flow of necessary 
capital; (3) a rate adjustment plan that 
would give weight to the necessary time 
lag, between the prevailing rate situation 
and the long-range objective of rates, 
based on cost of production to the most 
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efficient producer in a theoretically com- 
petitive market. (For the electric indus- 
try, this period might be between three 
and five years, depending on particular 
conditions. ) 

Mr. Jeming’s article goes on to give a 
more detailed analysis of how these three 
determinations can be resolved in prac- 
tice. Under the first heading, for ex- 
ample, it might be found more economi- 
cal to serve a few isolated consumers of 
a gas company by butane gas in tanks 
than to run long pipe lines from a central 
plant. An individual Diesel plant may be 
more economical in the case of a large 
electric consumer with a particularly 
poor load factor. The economic possibil- 
ity of a unified alternating current or 
direct current electric system is likewise 
an engineering consideration in deter- 
mining the most efficient method of serv- 
ing a particular market. 


Bago ogees his theory favorably with 
other rate-making principles, Mr. 
Jeming states: 


The failure of all previously expounded 
principles of rate making to find universal 
acceptance has led to this attempt to exploit 
fully the possibilities of the reproduction- 
cost-of-service principle. This principle is 


not an attempt at a compromise “rule-of- 
thumb” which may work in practice under 
universal acceptance. The proposed princi- 
ple attempts to fit into the competitive frame- 
work within which the capitalistic economy 
is built. The reproduction-cost-of-service 
principle is desirable apart from the reasons 
stated above. Under this principle rates for 
public utility services can be made subject 
to the same conditions which obtain under a 
capitalistic economy with respect to other 
commodities. Prices for utility services will 
rise and fall in direct correlation with the 
general price level and changes in income of 
consumers. In addition to these changes, 
progress in the arts will benefit consumers by 
causing a reduction of rates in the long run. 
All this may be accomplished without at any 
time justifying a public utility’s claim that 
it is treated inequitably in the light of the 
general treatment of private enterprise under 
a capitalistic system. 


The disadvantage of the reproduction- 
cost-of-service principle, according to its 
author, lies in the possible difficulties 
which may be encountered in practical 
application. Yet we are told that there is 
a great deal more hope that engineers and 
accountants can find common ground in 
“fact finding” than such agreement can 
be reached on such incompatible prin- 
ciples as “fair value” and “original cost.” 
The disadvantage in practical application 
cannot be considered a priori unsur- 
mountable. 





Trends in Federal Regulation of the Electric 
Industry 


N expert, endeavoring to analyze 
the investment position of any 
given security, has to consider two ever- 
shifting factors; namely, the position of 
the individual company which has issued 
the security and the position of the in- 
dustry of which that company is a unit. 
In the field of public utility securities, 
especially those involving principally the 
sale of electric power, “industry posi- 
tion” as distinguished from “company 
position” has come to be of relatively 
marked importance. External circum- 
stances have arisen which have caused 
uneasiness with respect to investment in 
any electric utility security as distin- 
guished from some particular company. 
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Dr. H. B. Dorau, professor of eco- 
nomics and chairman of the department 
of public utilities of the New York Uni- 
versity School of Commerce, emphasizes 
this distinction in an article contained in 
the May issue of The Seminar Bulletin, 
published by Indiana University in be- 
half of the Life Officers Investment 
Seminar. Dr. Dorau finds that the three 
most serious threats to the security and 
earning power of capital investment in 
the electric industry are all “external” 
and therefore beyond the control of man- 
agement. These are: (1) contemporary 
trends in Federal regulation; (2) the 
trend in the general price level—or infla- 
tion ; (3) trends in taxation. Most of Dr. 
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Dorau’s article is given over to a discus- 
sion of trends in Federal regulation. But 
he observes that governmental policy is, 
in large measure, also responsible for 
variations in prices and taxes. 

Operating expenses already reflect 
general rising prices, as does the cost of 
utility property construction. Likewise, 
taxes have become such an overwhelm- 
ingly important element in the cost of 
service that the New York Public Serv- 
ice Commission, in its annual report for 
1940, has called it “the most important 
factor which has militated against the 
efforts of the commission to bring about 
rate reductions in recent years.” 


We can be observed as to the im- 
pact of the Federal regulatory 
policy? This policy is expressed in the 
Public Utility Act of 1935 as adminis- 
tered by the Securities and Exchange 
Commission and the Federal Power 
Commission. Dr. Dorau finds that the 
SEC, until recently, was inclined to ap- 
ply the act less rigidly to refinancing 
than to new financing. Since the El Paso 
Electric Company Case, however, the 
commission has been equally strict with 
refinancing, thereby engendering a cer- 
tain amount of uncertainty in consider- 
ing the risk of electric utility investment. 
But the most spectacular effects of the 
SEC’s authority, according to Dr. Do- 
rau, will more probably come in connec- 
tion with the “integration” sections of 
the act—11(b)(2) and 11(b)(1)—the 
corporate simplification and geographi- 
cal integration sections, respectively. 
The language of the act is sufficiently 
broad to warrant a certain amount of 
liberality of construction. But in speak- 
ing of the recent “tentative” integration 
orders of the SEC, Dr. Dorau stated: 
These “tentative”. conclusions with respect 
to three major holding systems—United Gas 
Improvement Company, Engineers Public 
Service Company, and Commonwealth & 
Southern Corporation—preclude the reten- 
tion by a holding company of more than one 
sizeable subsidiary. Thus it is disintegra- 
tion and not integration that the SEC is 
seeking. At a round-table discussion in 
Washington on April 18, 1940, Benjamin 
Cohen quite frankly said, “. . . a proper in- 
terpretation of the Holding Company Act 
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does not impose on the commission the obli- 
gation to enlarge the present operating sys- 
tems. It imposes on the commission the duty 
to break up superimposed control.” Also, 
“they (the holding companies) have the 
right to try to twist and turn, to sell and 
exchange properties to bring themselves 
within the requirements of §11 without aban- 
doning control if they can. But that may 
well be a very difficult procedure for some 
of the giant companies with scattered prop- 
erties... . They can sell a sufficient block 
of their holdings to the public or to a few 
large private investors .. . If they are will- 
ing to surrender control, they can let the 
senior security holders, who have a much 
more substantial interest than they have, 
manage the operating systems .. .” 

The above alternatives to twisting and 
turning may prove to be quite as difficult 
as the contortions Mr. Cohen contemplates. 
The market is not very receptive to electric 
utility equity financing. A large volume of 
such offerings is not likely to be well re- 
ceived; and, in view of the existing legal 
restrictions in New York and other states, 
institutional placement would be difficult. 
It should be recalled that the act imposes 
the compulsion to dispose of holdings but 
imposes on no one the obligation to buy. 
The eventual alternative that seems most 
likely (and one that Mr. Cohen did not men- 
tion) is that of sale to governmental agen- 
cies. Such an agency may be able practical- 
ly to dictate the sale prices, since it may in 
many cases be the only “willing and able” 
buyer. Obviously no technique of invest- 
ment analysis will help much in forecasting 
the result for the investor. 


Evidently, as long as utility holding 
company systems are uncertain as to 
the extent to which they can be kept 
intact under the integration standards of 
the law, they cannot proceed with the 
planning of new construction and financ- 
ing on a system-wide basis. They must 
plan on an individual operating company 
basis. 

It follows that parent companies in 
many instances cannot lend aid to 
relatively weak subsidiaries while the in- 
tegration issue remains unclarified. 

The corporate simplification section, 
11 (b) (2), has also been strictly con- 
strued at the expense of liquidation pref- 
erence or other advantages preferred 
stockholders might have had under ex- 
isting capital structure. The SEC has de- 
clared that “a fair plan does not require 
that the new capital structure should be 
constructed on the framework of the 
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“YOU CAN’T PUT IN NEW POLES. WHAT’LL I DO FOR A STOCK FENCE?” 


old.” Nor is the rest of the act (other 
than § 11) without its implications. 

The New York University professor 
cites § 13 with its restrictions on the 
scope of service companies rendering 
particular professional assistance to 
operating companies. SEC administra- 
tion of this section may emphasize local 
management to such an extent that the 
industry may pass into another era of 
higher rates, poor service, bad credit, in- 
efficient operation, and other disadvan- 
tages which characterized the entirely 
independent. local service of isolated 
utility enterprises many years ago. 


grin of the FPC are important 
_since they directly or indirectly deter- 
mine the revenue of an operating utility. 
By the exercise of control over depreci- 
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ation and accounting policies the FPC 
may again influence income available for 
the investors. In its efforts to promote 
lower rates for electricity and gas, the 
FPC has insisted on: (1) a prudent in- 
vestment rate base; and (2) deduction 
of an adequate depreciation reserve 
from cost of property with resultant 
lowering of rate base. 

The FPC’s application of original cost 
accounting is apparently expected by 
that commission to reduce the rate base. 
The FPC recently said, in its 1940 an- 
nual report, that original cost studies 
filed during that year excluded from a 
total utility plant of five and one-half 
billion dollars (211 utilities reporting) 
“more than four hundred million dollars 
of capitalization in excess of original 
cost.” One is led to the conclusion that 
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capitalization in excess of original cost 
is overcapitalization and hence is to be 
eliminated. 

The implication of this new definition 
of overcapitalization, says Dr. Dorau, is 
that securities outstanding against an ex- 
cess of plant investment over original 
cost are in an uncertain position. The 
investment analyst is not concerned with 
the merits of the argument or the valid- 
ity of the regulatory policy. He is con- 
cerned with the vulnerability of any in- 
vestment reflected by values in excess of 
original cost. 


7 use by the FPC of the term “dy- 
namic statistics” is another develop- 
ment which Dr. Dorau says the invest- 
ment analyst must watch. This is done 
by the publication of comparative rate 
statistics which, according to the FPC, 
will have the effect of “making every 
electric utility in the country, whether 
publicly or privately owned, a competi- 
tor of every other utility.” It follows 
that if a company has its property in a 
disadvantageously located territory, or if 
the character of its market necessitates 
higher operating expenses, such com- 
parisons will have an adverse effect on 
the investment of the company. 


Regardless of the fairness of such 
comparisons, the fact remains that to the 
extent that comparisons are made, the 
company adversely affected may suffer 
either bad public relations or a decrease 
in rates to the detriment of its investment 
value. Summing up his analysis, Dr. 
Dorau stated: 


The net result of present trends in regula- 
tion is not favorable to investments in the 
electric utility field. Threatened decreases 
in the rate base; forced refinancing under 
adverse conditions; rate comparisons tend- 
ing to draw utility rates to a generally lower 
level ; and finally the moral and financial en- 
couragement given the municipal owner- 
ship and Federal power projects—all tend 
to have a cumulative and unfavorable effect. 
It is not too early for every investor to 
scrutinize the position of his holdings in the 
light of these external factors whose in- 
fluence will by no means be limited to 
equity investment. Any impairment of 
equity means an impairment of senior se- 
curity position. 


Dr. Dorau repeated the old rule—that 
in an industry in which equity invest- 
ment is no longer inviting and attractive, 
bonds will soon be unattractive. That 
tule, he says, holds as much today as 
ever. Of course, future developments 
are not discernible at this time, and may 
change this cloudy outlook. 





A Practical Manual for Rate Case Procedure 


lec years ago, a certain prominent 
attorney engaged in general practice 
—a former state governor and former 
head of his state bar association—was 
called in on a complicated rate case ap- 
peal. He was not a utility specialist. But 
he had a sound legal education. As an 
able and intelligent practitioner, he was 
familiar with broad regulatory principles. 
He should have been able, with a little 
intensive cramming, to pull abreast of 
the subject. 

Unfortunately, the law library failed 
him in this emergency. After an exas- 
perating and almost fruitless session 
with several obscure and highly opinion- 
ated textbooks, he bitterly exclaimed: 

“What public utility regulation needs 


is a plain book of reasonable size which 
will tell the reader what the law is; not 
what some radical college professor or 
stuffy corporation lawyer thinks it ought 
to be.” 

It was doubtless an entirely reasonable 
complaint—one which could, perhaps, be 
made against other branches of practice 
as well, But it is not such an easy task 
to reduce the historical background, the 
prevailing legal authority, and the rou- 
tine procedure of any legal specialty to 
ideal proportions of brevity and sim- 
plicity. 

Edward Devereux Smith, vice presi- 
dent and general counsel of the South- 
ern Bell Telephone & Telegraph Com- 
pany, has accomplished much in this 
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direction in his recently published vol- 
ume entitled “A Telephone Rate Case.” 
The pragmatic approach toward what 
the law is rather than what someone 
thinks it ought to be, is the keynote of 
Mr. Smith’s very practical and useful 
handbook. The author never argues a 
point, never justifies a theory, never con- 
demns a trend. His attitude is entirely 
objective. 


HE special flavor of this volume is 

to be found in the richness of de- 
tailed information as to what an aver- 
age rate case is all about and what is to 
be expected of its proponents and oppo- 
nents. 

This is best explained in Chapter 
IX, entitled “Preparation for a Tele- 
phone Rate Proceeding.” Here we are 
told many things one will look for in 
vain in more academically inclined text- 
books, which concern themselves so 
much with controversy and theory to the 
exclusion of step-by-step procedure. 

For example, Mr. Smith selects for 
illustration in this Chapter IX the typi- 
cal statewide telephone rate case with 
its normal ramifications. What are its 
scope and general objectives? What part 
is played by the company’s engineering 
department, the accounting department, 
the company’s records and inventory? 
How are various items of capital account 
proven ? How are expert witnesses quali- 
fied? In short, who testifies to what and 
how is the evidence prepared ? 

It will be seen from the very nature 
of these questions that Mr. Smith’s book 
has a far wider appeal than to the legal 
profession. Inasmuch as almost every re- 
sponsible official of the average utility 
has some part to play in the presentation 
of his company’s case in modern rate 
procedure, here is a manual which should 
be welcomed by those seeking a short cut 
to a general understanding of the rate 
case and the legal principles which guide 
its development. 

Again, Mr. Smith writes very much 


to the point—no waste motion. His case 
references are recent and have been se- 
lected with discriminating taste for what 
is prevailing authority, and what is mere 
surplusage. For this reason, sticklers for 
tradition may miss some well-known 
case names, such as the O’Fallon deci- 
sion, the principle of which is adequately 
stated and documented by other author- 


ity. 


_o book is divided into nine rather 
unequal chapters—the last already 
described. The opening chapter is a brief 
one showing the common law and mod- 
ern statutory concept of regulating 
business “charged with a public interest” 
—the utility status. In the second chapter 
on Fair Value the author takes up 
Original Cost, Reproduction Cost, De- 
preciation, Security Values, Earning 
Capacity, Tax Assessments, Price 
Trends, and other incidents of fair value. 

Chapter III discusses the regulatory 
treatment of revenues and expenses. 
Chapters IV and V deal with fair return 
and reasonable rates. Chapters VI and 
VII are peculiar to telephone regulation. 
The former is rather timely in view of 
the pending FCC inquiry into the separa- 
tion and allotment of interstate and in- 
trastate local and long-distance telephone 
rate structures. The latter goes into the 
corporate set-up of the Bell system. 
Chapter VIII takes up the procedure for 
securing injunctive and appellate relief 
from the courts in regulatory matters. 

The book has a complete table of 
cases ; and a rather detailed table of con- 
tents serves the purpose of a subject in- 
dex. The clarity of the style is such that 
both lawyer and layman will find it al- 
most as easy to read and follow as a 
daily newspaper, which is quite an 
achievement in itself. 

—M. R. KyNnastTon 


A TELEPHONE Rate Case. By E. D. Smith. 
Public Utilities Reports, Inc., 1038 Munsey 
Building, Washington, D. C. Price $5. 223 
pp. 1941. 
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TVA Expansion Approved 


HE Senate on July 10th unanimously ap- 

proved a House bill appropriating $40,- 
000,000 to the Tennessee Valley Authority for 
use in the current fiscal year in construction of 
additional power-generating facilities, chiefly 
for the much-needed increased production of 
aluminum for defense purposes. 

The new construction involves four dams on 
Tennessee river tributaries, additional turbines 
at projects already constructed, and trans- 
mission facilities. Completion of the projects 
by the spring of 1942 is planned, in order to 
begin storing the spring rains for later power 
production, 

Senator Adams of Colorado, who had charge 
of the bill, said that the new facilities would 
permit an increase in aluminum production of 
400,000,000 pounds a year, but added that they 
would provide only about half of the total 
amount of power needed to operate at full 
capacity the aluminum plants in existence in 
the Tennessee valley. Nearly 117,000,000 kilo- 
watts of continuous power are expected from 
the projects. 

The four dams, all expected to be built of 
rock and earth fill, are known as the Chatuge, 
Nottely, Ocoee Number 3, and Apalachia proj- 
ects. It is estimated that the power will be 
produced at rates ranging from 1.6 to 1.8 mills. 


Governors Back St. Lawrence 


Caer Stassen of Minnesota and Gov- 
ernor Moses of North Dakota recently 
concurred in President Roosevelt’s contention 
that a St. Lawrence seaway and power develop- 
ment was vital to defense and the economic 
welfare of the nation. They advocated the 
program unqualifiedly before the House Rivers 
and Harbors Committee considering legisla- 
tion to authorize it. 

On the other hand, John H. Ross, chairman 
of the executive committee of the New York 
State Waterways Association, Inc., testified 
that his organization was unalterably opposed 
to the seaway. His testimony was confined to 
a one-sentence statement of opposition. 

William S. Knudsen told the House com- 
mittee that there was no such thing as “too 
much power” in advocating legislation to au- 
thorize the development of the project. 

James C. Bonbright, chairman of the New 
York State Power Authority, which will dis- 
tribute the United States share of the power 
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generated by the project, read a report of the 
authority favoring the project. 

Results of studies of the St. Lawrence sea- 
way project by the Port of New York Au- 
thority would be sent to the hearings at Wash- 
ington and no representative of the authority 
would appear, it was said. This procedure was 

announced by Frank C. Ferguson, chairman, 
in modification of a previous determination of 
the authority to the hearing. Governors Leh- 
man of New York and Edison of New Jersey 
had disapproved the first course. 

The latest procedure was said to be accept- 
able to the two governors, both of whom sup- 
port the St. Lawrence development, whereas 
the Port Authority’s findings are adverse. 

In a radio debate on July 7th, the project 
was described as a “political and economic 
monstrosity,” and as a vast program for the 

“common defense.” 

Representative Ellis, Democrat of Arkansas, 
endorsing the project, said that the hearings 
“have epitomized a struggle now going on in 
this country that will determine whether we 
are serious in our fight against Nazism and to 
preserve democracy by the utilization of every 
resource at our command.” Mr. Ellis added 
that “we must fight the crippling effect of 
those who measure every defense activity in 
terms of its ultimate effect on their invested 
capital or special privilege.” 

Representative Van Zandt, Republican of 
Pennsylvania, on the other hand, asserted: 

“In joining us in defeating this political and 
economic monstrosity you are enlisting in a 
cause that will repeal an invasion of the rights 
of the American working man and contribute 
to the general welfare of every American 
citizen.” 


TVA Approves Site 


SS Tennessee Valley Authority will go 
ahead with the development of the Fon- 
tana (North Carolina) hydroelectric project 
on the Little Tennessee river under an agree- 
ment with the Aluminum Company of Amer- 
ica, William S. Knudsen, director general of 
the Office of Production Management, stated 
in a letter to Senator Truman made public 
early this month. The Senator is chairman of 
a special Senate committee investigating de- 
fense activities, which severely criticized Al- 
coa for not developing its power site at Fon- 
tana. 

Mr. Knudsen’s letter was in answer to one 
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from Mr. Truman dated June 20th in which 
the Senator cited testimony showing “inde- 
cision and inaction” by OPM regarding the 
Fontana project. The development of the Fon- 
tana site to produce an estimated 100,000 kilo- 
watts of additional power to ease a critical 
power shortage which has caused the Federal 
Power Commission to invoke emergency 
measures in the Southeast, depends upon an 
appropriation by Congress, which Mr. Knud- 
sen said would be recommended to President 
Roosevelt. The recent Truman committee re- 
port on aluminum indicated that development 
of the site would require an expenditure of 
at least $45,000,000. 

The Fontana project proved one of the most 
controversial subjects discussed at the recent 
hearings of the Truman committee on alu- 
minum and power shortages. An Alcoa offi- 
cial testified that the company would be will- 
ing to develop the site, which it owns, if the 
Reconstruction Finance Corporation would 
lend the necessary funds, and a TVA official 
testified that the government agency did not 
care who developed it so long as TVA was 
selected to operate it if government money was 
used for its construction. 


Power Conservation Eased 


HE Tennessee Valley Authority recently 
‘haa a 20 per cent modification of 
its emergency power conservation program in 
the Southeast. Recent heavy rains have so 
filled its storage reservoirs, the authority said, 
that “the valley area’s quota of power sav- 
ings needed to supply defense industries can 
now be reduced from 37,000,000 kilowatt hours 
per month to 30,000,000 per month.” ‘ 

The authority said that power conservation 
on the modified basis was “still urgent” and 
predicted a “big test” in the program this fall, 
when “a number of factors will have to be 
reappraised.” 


Government Seeks High-grade 
Executives 


NoTIcE of particular interest to persons 
A experienced in management of important 
private or public enterprises has been received 
from the Civil Service Commission, Wash- 
ington, D. C. Announcement is made of ex- 
aminations for filling five grades of adminis- 
trative positions, mostly in national defense 
agencies, as follows: executive officer, $8,000; 
chief administrative officer, $6,500; principal 
administrative officer, $5,600; senior adminis- 
trative officer, $4,600; and administrative offi- 
cer, $3,800 a year. Positions at these levels are 
the very highest ordinarily filled through civil 
service. The standard of requirements is cor- 
respondingly high. 

0 written examination is required but to 
be eligible a person must show experience, ac- 
quired either in public or private employment, 
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involving important and extensive administra- 
tive responsibility, or broad experience as a 
successful consultant or adviser in public or 
business administration, scientific or industrial 
management. The length of the experience 
required varies—a minimum of nine years for 
the lowest grade, and graduating upward for 
the higher grades. The degree of administra- 
tive responsibility required also increases with 
the grade of the position. Undergraduate and 
pertinent graduate study in a recognized col- 
lege or university may be substituted for a 
part of the experience. 

An unusual feature of these examinations 
is the preliminary classification. Applicants’ 
qualifications will initially be given a tentative 
rating as to eligibility only. If found eligible, 
they will be classed in appropriate categories 
of administrative skills and fields of substan- 
tive knowledge. Final rating will not be made 
except in terms of specific needs. When re- 
quest is made for administrative officers with 
a special administrative technique (such as 
budgeting) and with particular substantive 
knowledge (such as the generation and dis- 
tribution of electric power), persons in the ap- 
propriate classifications will be finally rated 
as to eligibility and as to salary level and 
numerical rank within each level. Personal 
qualifications and suitability form a part of 
the requirements for eligibility, such as loyalty, 
honesty, address and appearance, capacity to 
accept and fulfill responsibility, etc. 


Named SEC Commissioner 


| Magee Burke, Jr., director of the reorgan- 
ization division of the Securities and Ex- 
change Commission, on July 10th was named 
by President Roosevelt as commissioner to 
succeed Leon Henderson, whose resignation 
was announced on July 9th. Mr. Henderson 
hereafter will devote himself entirely to the 
Office of Price Administration and Civilian 
Supply. Mr. Burke will serve out his term on 
the commission, which expires on June 5, 1944. 

Mr. Burke’s choice for the latest vacancy 
meant that for the second time a member of 
the staff of the SEC had been chosen to fill 
vacancies on the board. 

Mr. Burke was born in the Bronx, New 
York, in 1905. He was educated at the Col- 
lege of the City of New York, Princeton Uni- 
versity, and the Harvard Law School. From 
1927 to 1933 he was engaged in private prac- 
tice with Cotton & Franklin, lawyers, in New 
York. From 1933 to 1935 Mr. Burke was asso- 
ciate chief counsel of the municipal bond sec- 
tion of the Public Works Administration. 


Aluminum Company ot Canada 
Project 


HE Aluminum Company of Canada re- 
cently announced that work on construc- 
tion of a power development designed to add 
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over 1,000,000 horsepower to Canadian output 
of electrical power is now under way. 

A company official said the development 
was expected to cost in the vicinity of $30,- 
000,000. Before the war, he said, the com- 
pany had a supply of 240,000 horsepower and 


had additional plans to use the Saguenay on a 
long-term basis. 

The new electric power gen go initially 
contemplates six units of 85,000 horsepower 
each, but this may be altered in accordance 
with war-time developments. 


Alabama 


Power Rates Cut 


REDUCTION in rates under which the Ala- 
A bama Power Company furnishes current 
to municipalities, codperatives, and private 
utilities for resale was approved on July Ist 
by the state public service commission, which 
said the new charges would lower the com- 
pany’s annual revenue by about $16,500. 


Under the new schedule, the commission’s 
report said, purchasers may obtain a rate of 
4 mills per kilowatt hour for residential sales 
up to 50 per cent of the total kilowatt hours 
supplied. 

In addition, customers were given a 5. 
mill rate for energy in excess of 250 kilo- 
watt hours, not available previously to smaller 
users. 


Arkansas 


Opposes State Building Dam 


OVERNOR Adkins turned thumbs down re- 

cently on a proposal that the state com- 
plete the Blakely mountain dam and hydro- 
electric project, originally contemplated by the 
Arkansas Power & Light Company on the 
Ouachita river near Hot Springs. 

The proposed dam is primarily a flood- 
control project, the governor said, “and should 
be completed by the Federal government. I 
would be glad to see the government build 
the dam as a flood-control and power project. 


But this is not the type of business for the 
state to undertake now.’ 

State sponsorship was suggested editorially 
by the Hot Springs New Era, which proposed 
the state issue revenue bonds for that purpose. 
Governor Adkins explained a vote by the peo- 
ple would be required to issue bonds. “Any- 
way, I would hesitate to ask the people to 
vote on such a project while a Federal agency 
is preparing to build plants in the south Ar- 
kansas ‘sour gas’ fields to produce about 
200,000 kilowatts of new capacity,” the gov- 
ernor said. 


California 


Central Valley Power Assured 


BE Fortas, aide to Harold Ickes, Secretary 
A of the Interior, assured San Francisco 
city officials recently that power from the Cen- 
tral Valley project would be available to the 
city if it votes to sell power direct to con- 
sumers. He said he would be prepared before 
the end of July to provide details on the 
quantity of power for city use and its cost. 

Fortas, acting chief of the department’s 
power division, who assisted in the prepara- 
tion of a stipulation binding the city to hold 
a revenue bond election for the purchase of 
the Pacific Gas and Electric properties, said he 
was satisfied with progress made by Utilities 
Manager Cahill in preparing a purchase plan 
for the voters. 

Cahill, meanwhile, announced he hoped to 
raise a $25,000 bond campaign fund for the 
the bonds. The board of supervisors author- 
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ized appointment of a citizens’ committee to 
conduct the campaign. It is estimated that 
bonds in the amount of between $65,000,000 
and $70,000,000 will be required to purchase 
the PG&E properties. 


Hydro Projects Abandoned 


be Pacific Gas and Electric Company re- 
cently canceled plans for construction of 
two large hydroelectric projects on the Feather 
river because of onerous conditions set by 
the Federal Power Commission. 

The FPC had required as a condition to 
the Feather river license that the company sub- 
mit any other construction, acquisition, oF 
contract plan it might develop to the commis- 
sion for a sanction for such time as the com- 
mission might deem expedient. That stipula- 
tion was deemed a direct invasion of authority 
of the California Railroad Commission to 
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which the company is subject. It would, the 
company claimed, create an intolerable regu- 
latory situation. 

It was subsequently announced that the com- 
pany would begin construction immediately of 
a hydroelectric project on the Pit river, Shasta 
county, replacing the proposed, $27,000,000 
Pulga and Cresta power plants. The Pit river 
project will utilize three-quarters of a million 


dollars’ worth of material and equipment now 
under order for the Feather river plants. Con- 
struction will be completed in time to make 
the power available for the expected growth 
of load in 1943 and 1944, the company said. 
The company also announced its decision to 
install an additional unit of 75,000 kilowatts 
in its Midway steam plant in Kern county, 
which it expects to complete late in 1943. 


Connecticut 


Rural Electrification Costly 


XTENSION of rural electrification directed 
by the 1941 state general assembly will 
cause an annual loss of $75,000 to the Connec- 
ticut Light & Power Company, its president, 
Charles L. Campbell, told the state public 
utilities commission recently. Along with offi- 
cials of eight other power companies, he ap- 
peared at a hearing before the commission on 
an order drafted by the commission to put 
the new act into effect. 
The state public utilities commission set 
July 15th as the final date for filing of briefs. 
City subscribers, Mr. Campbell asserted, 
would bear the burden of new rural electri- 
fication costs. In answer to a question by 
Commissioner Clyde O. Fisher, he said that 
extension of service as ordered in the act 
would prevent rate reductions in other areas. 
Samuel Ferguson, chairman of the Hart- 
ford Electric Light Company and of the Con- 


necticut Power Company, pledged codperation 
in the program, asserting that his companies 
would be “glad to follow this policy now that 
it has been adopted by the state through ap- 
propriate legislation.” 

“In the past,” Mr. Ferguson said, “we have 
felt that we had no right to burden existing 
customers in territories of reasonable density 
with the cost of serving prospective customers 
in sparsely settled territory, even though such 
might be a desirable social policy.” 

The new law requires extension of power 
lines to unserved areas where there would be 
two customers to a mile, at a charge of $13.50 
a mile as compared to present charges of about 
$24 a mile. 

The Connecticut Light & Power Company, 
Mr. Campbell declared, will have to build 794 
miles of line at a cost of $1,500,000. Direct 
loss he estimated at $39,966 a year, plus 3 
per cent interest on capital expenditures, 
amounting to some $45,000 annually. 


Illinois 


Fare Increase Asked 


Tr of the Chicago Rapid Transit 
Company recently filed a petition with 
Federal Judge Michael L. Igoe asking au- 
thority to apply to the state commerce com- 
mission for an increase in fares and to raise 
wages. 

The fare increase asked would be 12 cents 
for a single ride, as against 10 cents at pres- 
ent, and 13 cents on rides where a transfer to 
the Chicago Surface Lines or the Chicago 
Motor Coach Company is involved. Cor- 
responding adjustments in the weekly ticket 
and suburban rates were also proposed. 

The trustees also presented for approval of 
the court a new agreement just negotiated with 
the employees providing for increased wages, 
vacations with pay, and a pension plan. This 
provides for 5 cents an hour increase in wages, 
ten days of vacation with pay for regular 
employees, and lesser amount for extra em- 
ployees. A straight 8-hour day in train serv- 
ice would be established. 

Pensions would be paid employees over 
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sixty-five years of age who have been in the 
company’s service more than twenty years. 
Employees would contribute three-fourths of 
one of their wages toward the pension fund 
in the first year, and when the pension cost 
exceeded $70,000 to the company in any year 
the employees would agree to match the com- 
pany’s contribution. 

The new wage, vacation, and pension agree- 
ments would cost the elevated lines about 
$800,000 annually, the trustees estimated. 

Judge Igoe has set a hearing for September 
9th at which time representatives of security 
holders of the Chicago Surface Line and the 
Chicago Rapid Transit Company should pre- 
sent an agreed financial plan of reorganization 
and unification of the companies which will 
make possible acceptance of a new traction 
ordinance. 


Offers Natural Gas 


PPLICATION of the Union Electric Company 
of Illinois to provide Alton with straight 
natural gas, at a saving to consumers esti- 
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mated at $24,000 a year, was taken under ad- 
visement at Springfield on July 10th by the 
state commerce commission. 

Mayor Leo J. Struif told the commission 
the city administration approved of the change, 
which, the utility has estimated, would mean a 
36- to 58-cent reduction in the average house- 
holder’s gas bill of $2.65 to $3 a month. 

General Manager G. W. Welsh said the 
company would bear expense of the necessary 
adjustment of appliances for hotter gas, and 
could complete the switch from mixed manu- 
factured and natural gas by October Ist. 


Resolution Cancels Franchise 


HE Springfield city council recently 
adopted a resolution canceling the fran- 


chise of the Central Illinois Light Company 
subsidiary of Commonwealth & Southern, ¢. 
fective August 15th when the franchise ex. 
pires. 

The resolution was adopted under authority 
of a recent supreme court decision holding 
municipalities may order utilities to remove 
equipment from streets at expiration of fran. 
chises. 

The decision will be heard again by the 
supreme court at the September term on 
rehearing granted the state commerce com. 
mission. 

Under terms of the resolution the city will 
take over the company’s power customers and 
serve them through the city-owned power 
plant which operates in competition with the 
Central Illinois Light Company. 


Iowa 


Vote Purchase Investigation 


jf Des Moines city council, by unanimous 
vote, on July 3rd agreed to investigate 
the possibility of acquiring the property of the 
Des Moines Electric Light Company for opera- 
tion as a municipally owned utility. 

It took the sudden action upon information 
by Des Moines bond men that the Securities 
and Exchange Commission, under the “death 
sentence” of the Holding Company Act, may 
order the separation of the light company 
from its holding company connections. 

After adoption of the investigation resolu- 
tion, which does not bind the city to do any- 
thing or pay anything, bond men behind the 
proposal estimated the company could be 
bought for from twenty-seven to forty mil- 
lion dollars. 

The resolution was said to be the starting 
point in a campaign on the part of those be- 
hind it for municipal purchase of the Des 
Moines Electric Light Company, and its sub- 
sidiary, the Iowa Power & Light Company, 
which owns the former Des Moines Gas 
Company, whose corporate identity was dis- 
solved in 1938. 

The whole proposal was reported contin- 
gent upon an SEC order for sale of the 
Des Moines Electric Light Company, or will- 
ingness of the company to sell. C. A. Leland, 
president and general manager, said the com- 
pany was not going to be forced to sell, and 


would agree to sell only “if the price were 
high enough.” 


Tax Fight Looms 


"= Iowa Tax Commission was recently 
reported about to come to grips with mu- 
nicipally owned power systems on the taxation 
of lines serving customers beyond city limits, 
According to Assistant Attorney General John 
E. Mulroney, temporary injunctions had been 
obtained at Muscatine and Webster City to 
prevent the commission from assessing such 
lines. As many as two dozen similar actions 
may be filed by municipalities in other parts of 
the state, he said. 

The commission has taken the position that 
such lines are taxable the same as those of 
private utilities similarly operating. 

Mulroney indicated he would try to have 
the cases transferred to the Polk County Dis- 
trict Court for trial. He expected to base his 
plea for the transfer on a statute providing for 
trial of state cases at the seat of government. 

The assistant attorney general said the court 
decisions in the taxation suits may be of par- 
ticular interest because of public ownership 
drives in progress in Des Moines, Fort Dodge, 
and elsewhere. The public ownership cam- 
paigns were said to stem from the hope or 
expectation that the Securities and Exchange 
Commission will order parent holding com- 
panies to sell some of their lowa units. 


Louisiana 


Utility Charges Sabotage 


6 pe Louisiana communities were without 
electric power at ag oe: periods on July 


12th and 13th and the Gulf States Utilities 


Company charged some of its equipment had 
been sabotaged. wu 

A strike against the company’s Louisiana 
division had been called several days before 
by the International Brotherhood of Electrical 
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Workers (AFL), but O. A. Walker, Inter- 
national representative, declared that all union 
members had remained in the city and “could 
not possibly” be responsible for the power 


interruptions. i Ween 
The company’s Louisiana division serves 


southwestern sections of the state, including 
huge gasoline and synthetic rubber factories in 
the Baton Rouge area. It has lately been con- 
tributing to a power pool formed to replen- 
ish dwindling hydroelectric production in the 
Southeast. 


¥ 
Michigan 


Pipe-line Petition Approved 


‘i HE state public service commission on July 
2nd approved the petition of Consumers 
Power Company to service 66 municipalities 
with natural gas from Texas and Kansas. The 
commission approved a 15-year contract be- 
tween the utility and Panhandle Eastern Pipe- 
line Company requiring at least 70 per cent of 
the salable mixture to be from Texas and 
Kansas. The order estimates a sufficient sup- 
ply for twenty-five years. 


New 


Power Capacity Raised 


v3 Central New York Power Corpora- 
tion, a. subsidiary of the Niagara Hudson 
Power Corporation, has put into operation a 
second 80,000-kilowatt generating unit at its 
Oswego station, it was announced recently. 
Alfred H. Schoellkopf, president of Niagara 
Hudson, said this unit went into operation 
nineteen months and twenty days after equip- 
ment contracts were placed. 

One of the most modern and efficient elec- 
tric generating plants in the world, the Oswego 
station will supply 160,000 kilowatts to the 
system’s power pool to meet the increasing 
demands of up-state New York’s industrial 
centers, where many industries are turning 
out materials and equipment for the national 
defense program. 

Under full operation, the Oswego plant can 
produce a kilowatt of electric energy for each 
0.85 pounds of coal consumed. Nearly four 
times that amount was required to produce 
a kilowatt of energy in the average steam plant 
twenty years ago. 


The new temporary rates accompanying the 
order would result in a 21 per cent reduction 
to 122,000 domestic and 6,557 commercial cus- 
tomers on the average, and an annual reduc- 
tion in company revenue of $1,000,000. Space- 
heating rates will be reduced approximately 
38 per cent for 359 customers. 

The order calls for the pipe-line company 
to spend $4,633,000 for a line to bring the gas 
to Michigan and for the company to spend 
$246,000 to connect the line to its existing 
Michigan line. 


York 


FPC Authorizes Additional 
Kilowatts 


HE Federal Power Commission on July 
2nd authorized the Niagara Falls Power 
Company to supply an additional 500 kilo- 
watts of power immediately to the Aluminum 
Company of America to be used in increasing 
defense production of aluminum in New York 
state by nearly 500,000 pounds a year. The ac- 
tion was requested by the Aluminum Company. 
The additional power which the commis- 
sion authorized for aluminum production will 
be provided from power produced from the 
temporary emergency diversion by the United 
States of an additional 5,000 c.f.s. of water 
from the Niagara river under the special 
agreement with Canada approved by the 
Senate June 12th. 

The commission by telegram granted a 
temporary authorization to the Niagara Falls 
Power Company to begin diversion of the 
additional 5,000 c.f.s of water within an hour 
after Senate approval of the agreement. 


Pe 
North Carolina 


Gets REA Allotment 


ae Electrification Administrator Harry 
Slattery recently announced allotment of 
$1,655,000 to complete the generating and 
transmission facilities now under construction 
to serve the new Marine Corps base and flying 


field in the eastern section of the state of North 
Carolina. 

The allotment was made to the Jones- 
Onslow Electric Membership Corporation of 
Jacksonville, to which REA had already al- 
lotted $150,000 for the initial steps in making 
these facilities available. 


183 JULY 31, 1941 





PUBLIC UTILITIES FORTNIGHTLY 


Ohio 


Excise Bill Effective 


Puzuc utilities operating in Ohio will con- 
tinue to pay the .65 of 1 per cent utilities 
excise tax upon their gross earnings annually 
for the next two years, according to the pro- 
visions of the King Act, effective July 12th. 

The bill, sponsored by Representative Fred 
G. King, Republican of Clark County, merely 
extends the tax through 1943, with the pro- 
ceeds earmarked specifically for poor relief 
purposes. 


Company Not for Sale 


eo L. Proctor, president of the Toledo 
Edison Company, recently informed 
Toledo officials that the Cities Service Com- 
pany neither wants to negotiate for its sale 
nor intends to offer it for sale. This state- 
ment was made in answer to the preliminary 
action taken by Mayor John Q. Carey to ac- 
quire the utility. 

City Manager George N. Schoonmaker said 
the refusal had not changed the plan of the 


city to acquire the electric company, which 
supplies Toledo and many other cities in that 
area with power. 

The Toledo council was expected to act 
this month on the resolution filed by Mayor 
Carey and two councilmen to authorize City 
Manager Schoonmaker to enter into negotia- 
tions with a fiscal agent, Guy C. Myers, of 
New York, to acquire the property. Two years 
ago city officials discussed a government loan 
to build a municipal electric plant with power 
supplied by a dam in the Maumee river. 

Some city officials have indicated the present 
action was taken to enable the city to buy 
the plant if Cities Service is required to dis- 
pose of the Toledo Edison Company under 
the Holding Company Act. They pointed out 
that mortgage revenue bonds can be issued to 
pay for the purchase without additional real 
estate tax and that the $2,500,000 annual earn- 
ings will retire the bonds. 

However, some citizens have asserted 
Toledo will lose the $450,000 in taxes paid an- 
nually by Toledo Edison if the city purchases 
it. 


South Carolina 


May Share Property 


A PROPOSAL that the city of Columbia nego- 
tiate with the Santee-Cooper Authority 
for the purchase of the electric distribution 
system in the city will be submitted to the city 
council when the authority obtains possession 
of the South Carolina Electric & Gas Com- 
pany properties. 

Councilman Fred D. Marshall said that as 
soon as the sale of the power properties had 
been completed he would propose that the city 
negotiate with the authority for the purchase 
of the system in Columbia. Valuation of the 
system in Columbia was not known but Mr. 
Marshall expressed the belief that the city 
could pay for the system in seven or eight 
years. 

He contended that the overhead operations 
could be reduced and the electric rates in the 
city lowered should the city council agree to 
buy the system. 

Mr. Marshall pointed out that the municipal 
taxes and licenses, now paid by the power com- 
pany, would not be paid by the city due to 
the fact that it would be operating the system. 
The South Carolina Electric & Gas Company 
pays the city $27,044.84 in taxes and $2,500 
in licenses each year, making a total of $29,- 
544.84 


Should it be necessary for the city to take 
over the transportation system, Mr. Marshall 
said that it could be leased for operation. He 


said he did not think the city should operate 
the transportation system. 


Ready to Buy Santee Output 


Te South Carolina Federation of Electric 
Coéperatives is prepared to buy every kilo- 
watt hour of the electric energy which is to 
be produced at the Santee-Cooper project that 
has not already been sold, it was announced re- 
cently by Munson Morris, president of the 
federation. 

Morris made his statement after a meeting 
at Columbia of representatives of the 23 co- 
Operatives in the state. “We told a Santee- 
Cooper representative at our meeting that we 
would take the power,” Morris said. 

Santee-Cooper has already contracted to sell 
about one-quarter of its anticipated produc- 
tion, some to the South Carolina Power Com- 
pany, of Charleston, and some to the Pitts- 
burgh Metallurgical Company, now building 
a metal alloys plant near Charleston. 

Morris said it also was agreed that “there 
is no power shortage in South Carolina. This 
shortage talk is a fight among the utilities.” 

The codperatives now plan to build trans- 
mission lines at points where they are needed 
to serve the distribution lines of the “co-ops” 
in the state, Morris said. “We plan to get 
the money from the REA,” he said. “It has 
already financed transmission lines for ‘co-ops’ 
in Texas.” 
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Tennessee 


TVA Seeks to Avoid Upset 


UNICIPAL power boards distributing Ten- 
M nessee Valley Authority power were re- 
cently advised that TVA does not want current 
conservation efforts to jeopardize their finan- 
cial structures, J. A. Krug, the authority’s 
power manager, said. 

He told newsmen that a program that would 
imperil the municipal agencies and codpera- 
tives would “be contrary to aims of TVA. 
Neither does TVA expect to make a profit 
out of diverting energy from nondefense pur- 
poses to the production of aluminum.” 

The Chattanooga Power Board had said it 
would ask TVA to indemnify it for loss of 


revenue resulting from the power conservation 
program, asserting that the authority would 
gain approximately $250,000 yearly by the di- 
version of power from the city. It claimed 
TVA would sell the power it proposed to di- 
vert to the company for 7.7 mills per kwh. 

Krug said Chattanooga’s contract was for 
3.8 mills per kilowatt hour, less than that of 
many smaller contractors. The aluminum in- 
dustry buys TVA’s current at cost, he ex- 
plained, and recently power from Sheffield 
and Parksville steam plants cost 7.7 mills and 
that at other plants 5.4 mills. 

He declared that rates for the sale of di- 
verted current to the Aluminum Company 
would be determined on the cost to TVA. 


Texas 


FPC Orders Investigation 


HE Federal Power Commission, on its 
b gecodl motion, on July 3rd ordered a 
thorough investigation into the rates and 
charges of the Lone Star Gas Company for 
natural gas sold for resale to some 280 com- 
munities. Investigation has been ordered into 
the company’s status as a natural gas com- 
pany within the meaning of the Natural Gas 
Act. 

The commission’s action followed its con- 
sideration of (1) a petition filed June 14th 
by the city of Dallas, asking full investigation 
of the rates at which natural gas is sold by 
the Lone Star Gas Company to its affiliate, 
the Dallas Gas Company, for resale to ap- 
proximately 83,000 residential, commercial, 
and industrial consumers in Dallas and vicin- 
ity; (2) a communication from the Texas 
Railroad Commission indicating that agency’s 
interest in the Dallas petition and requesting a 
joint hearing thereon; (3) a communication 
from the Oklahoma Corporation Commission 
advising that the Oklahoma agency “is direct- 
ly interested in any matters pertaining to the re- 


duction of the Lone Star gate rate”; (4) a com- 
munication from the city of Terrell, Texas, 
which is served by the Community Natural 
Gas Company, a Lone Star subsidiary, advis- 
ing its desire to join with Dallas, or by sepa- 
rate proceeding if necessary, in presenting a 
petition for reduction of the gate rate at 
Terrell and consequent reduction to consumers 
of natural gas in that city. 

The order recently announced said that if 
the commission, following a hearing, shall find 
the Lone Star Company within the scope of 
its jurisdiction and any of the company’s rates, 
charges, classifications, rules, regulations, 
practices, or contracts subject to the commis- 
sion’s jurisdiction to be unjust, unreasonable, 
unduly discriminatory, or preferential, the 
commission will, by appropriate order or 
orders, determine and fix just and reasonable 
rates to be thereafter observed and in force. 

The Dallas petition charged that Lone Star’s 
rates to the Dallas Company “are prima facie 
unjust and unreasonable when measured by 
every yardstick available” and that the rates 
adversely affect the welfare of Dallas con- 
sumers. 


Utah 


Defense Units Formed 


pee utility and coal operators’ sections 
on national defense were organized for 
Utah recently at conferences in Salt Lake 
Chamber of Commerce offices, called by Gus 
P. Backman, acting defense coordinator for 
the state. 

L. W. Nims, -defense officer of the Utah 
Power & Light Company, was designated by 
public utility leaders to represent this group 
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on the advisory council to the new state de- 
fense commission, still to be appointed by 
Governor Herbert B. Maw. 

Representatives of the power and light com- 
pany, gas, telephone, and telegraph companies 
and local radio stations attended the confer- 
ence, one of several called by the acting head 
of Utah’s defense set-up. 

The coal operators named B. P. Manley, 
executive secretary of the Utah Coal Opera- 
tors’ Association, as their representative. 
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The Latest 
Utility Rulings 


Interest on Refunds to Customers 


b B- Arkansas Louisiana Gas Com- 
pany, after litigation over charges, 
was required to charge the same rates 
in Texarkana, Texas, as those charged 
in Texarkana, Arkansas. This was be- 
cause of a clause in the franchise grant- 
ed by the Texas city so providing [27 
PUR(NS) 193]. Later the question 
arose as to whether the company in mak- 
ing refunds for overcharges during the 
litigation should pay interest on excess 
amounts collected. 

The United States District Court for 
the Eastern District of Texas held that 
no interest should be allowed because no 
statute awarded interest, no interest 
was promised, litigation had been car- 
ried on without claims for interest, and 
rates were collected under a bona fide 
claim of right and were not extortions; 
that as to a certain period there was no 
right to a refund; and that as to all pe- 
riods refunds were unliquidated de- 
mands until fixed by the courts. 

The Federal Circuit Court at first 
sustained the lower court, but on re- 
hearing it reconsidered the question, 
especially as to the question whether in- 
terest should be awarded as damages as 
contrasted with interest required by 


contract or statute. The court concluded 
that under Texas law interest might be 
so awarded as damages. 

On the question as to what interest 
should be allowed it was held that the 
company’s duty to refund overcharges 
did not arise in the Texas city until rate 
proceedings in the Arkansas city came to 
anend. Therefore, interest on the over- 
charges did not begin to accrue until 
such litigation was concluded. Further, 
it was held that the decree awarding re- 
funds without interest would itself 
draw interest from the date of the de- 
cree, 

Because of complications resulting 
from partial assignments from patrons 
to the city of Texarkana there had been 
delay in making refunds. The city had 
asked the court to stop the gas company 
from settling with patrons until further 
order of the court. This was done as 
requested. 

The circuit court held that during the 
time the company was prevented from 
making payments the city could not de- 
mand interest as damages for nonpay- 
ment. City of Texarkana, Texas v. 
Arkansas Louisiana Gas Co. 118 F(2d) 
289. 


7 


Bank Temporarily Owning Securities Is Not an 
Incidental Holding Company 


HE Manufacturers Trust Company, 

which had previously been granted 
exemption under § 3(a) (4) of the Hold- 
ing Company Act as a “temporary hold- 
ing company,” has been denied an ex- 
emption as an “incidental holding com- 
pany” under §3(a)(3). In view of the 


fact that there was no functional rela- 
tionship between the company’s primary 
business, that of a commercial bank, and 
the operation of electric and gas utility 
companies located in various parts of the 
country, and because of the almost “spe- 
cific application of subdivision (4) of § 
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3(a)” to the applicant’s situation, the 
commission said that it could not find 
that the applicant was only incidentally a 
holding company. The commission con- 
tinued : 


The presence of the word “temporarily” 
in subdivision (4) of § 3(a) unequivocally 
negatives any contention that Congress in- 
tended that an institution such as the appli- 
cant should receive an unqualified exemption 
from the provisions of the act. In other 
words, the language of the entire paragraph 
clearly denotes a desire to give an applicant 
thereunder a reasonable time in which it 
might dispose of its public utility or holding 
company securities without being subject to 
the act. It is our opinion that generally speak- 
ing the continued retention of the control of 
a financially sound public utility company by 
an institution such as the applicant is in con- 
flict with the policy of the act and is detri- 
mental to the public interest and the interest 
of investors and consumers. On the other 
hand, we are equally cognizant of the harm- 
ful effect upon those same interests of the 
distribution of securities of a problematical 
value. 


Considering the application under the 
provisions of § 4(a) (4) of the act, the 
commission was of the opinion that a 
further temporary exemption was appro- 
priate. The common stock of New Eng- 
land Public Service Company was said 


to be presently of such questionable value 
that it should not be sold until the com- 
mission has determined the issues inher- 
ent in a pending § 11(b) (2) proceeding 
with respect to said holding company. 
With regard to the applicant’s interest in 
Eastern Minnesota Power Corporation, 
the record disclosed a need for rearrange- 
ment of the capitalization of both this 
company and its subsidiary, Wisconsin 
Hydro Electric Company. It was said 
that until this occurred the value of the 
securities of these companies was con- 
jectural and a public sale of the same 
would be highly undesirable. 

The situation as to the Marion-Re- 
serve Power Company was said to be 
fortunately not comparable with that of 
the other public utility subsidiaries. That 
company was ostensibly on a sound finan- 
cial basis. A continuing unlimited exemp- 
tion of the applicant’s interest in this 
company in its present condition was said 
to be contrary to the intent of § 3(a) (4). 
But inasmuch as there was evidence that 
the applicant had seriously negotiated for 
the disposal of such interest, the commis- 
sion deemed it proper to grant a further 
exemption, Re Manufacturers Trust Co. 
(File No. 31-494, Release No. 2755). 


e 


Conjunctional Billing Found to Be Advantageous 
To Consumer and Company 


HE introduction of conjunctional 
billing and intercommunicating- 
buildings riders into the rate schedule of 
a steam corporation appeared to the New 
York commission to be advantageous to 
both the consumer and the company. This 
was said to be merely an assurance that 
all eligible customers would have the op- 
portunity to avail themselves of a privi- 
lege that had existed in gas, electric, and 
steam fields for a long period of time. 
Under the conjunctional billing rider 
combined billing is permitted when a 
group of buildings or parts of buildings 
are under a common ownership of pub- 
lic record in the name of the consumer, 
or are under a ‘common leasehold of pub- 
lic record in the name of the consumer 
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for not less than a 5-year term. Certain 
limitations, however, are imposed. It is 
provided that the buildings or parts of 
buildings shall be not more than 100 feet 
apart, that when separated by a city street 
they are situated upon parcels of land 
which occupy wholly or in part immedi- 
ately opposite street frontages on the 
same street, that they are situated upon 
the same parcel or contiguous parcels of 
land and are exclusively occupied and 
used by the consumer as a unitary enter- 
prise at one location and under one man- 
agement, or that they are connected by 
the consumer’s own steam-distributing 
system which has beeen approved by the 
state, municipal, and insurance authori- 
ties. 
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As to intercommunicating buildings, it 
is provided that when the group of build- 
ings or parts of buildings enumerated are 
under a common ownership of public 
record in the name of the consumer, or 
are under a common leasehold of pub- 
lic record in the name of the consumer, 
and are intercommmunicating by means 
of at least one door or passageway per- 
mitting a person to pass from one build- 
ing to another, and the buildings or parts 
of buildings are operated as a single 
property, the steam supplied to such 


7 


buildings or parts of buildings will be 
totaled for the purpose of determining 
the amount of the bill. 

Commissioner Van Namee, speaking 
for the commission, discussed the sim- 
ilarity of these provisions with those in 
electric and gas rate schedules which had 
been in effect for several years. He dis- 
cussed abuses connected with conjunc- 
tional billing in the electrical field as re- 
vealed by commission investigations, and 
efforts to eliminate such abuses. Re New 
York Steam Corp. (Case No. 10401). 


Tax Clauses Approved As Part of Standard 


Rules and Regulations 


i Ben Consumers Power Company 
was permitted by the Michigan 
commission to include in its standard 
rules and regulations tax clauses to pro- 
vide for increases (1) to offset munici- 
pal levies, and (2) to offset govern- 
mental impositions based on gas sales. 
The clauses as approved are as follows: 
(a) In municipalities which levy special 
taxes, license fees, or street rentals against 


the company, and which levy has been suc- 
cessfully maintained, the standard of rates 
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shall be increased within the limits of such 
municipalities so as to offset such special 
charges and thereby prevent the customers 
in other localities from being compelled to 
share any portion of such local increase. 

(b) Bills shall be increased to offset any 
new or increased specific tax or excise im- 
posed by any governmental authority upon 
the company’s production, transmission, or 
sale of gas, the amount of which tax or 
excise is measured by the unit or units of 
such commodity. 


Re Consumers Power Co. (D-2948). 


Interest Not Required on Abandoned 
Refunds Turned Over to State 


7 ago, during litigation over a 
statutory restriction on gas rates, gas 
companies in New York city came into 
the possession of more than $600,000, 
unclaimed by customers, representing 
excess rates under temporary injunc- 
tion. These “abandoned refunds” were 
paid over to the companies by a special 
master pursuant to an order of the Fed- 
eral court. The United States District 
Court for the Southern District of New 
York has now decided that the Con- 
solidated Edison Company, as successor 
to the other companies, may pay these 
abandoned refunds to the comptroller of 
the state in compliance with § 66a of 
the Public Service Law, added in 1940, 
without paying interest. 


This statute provides for payment of 
such refunds to the state and defines as 
abandoned refunds “the amount of any 
such refund and any interest thereon 
held by such corporation.” The statute 
does not provide for interest in any 
event, but only for interest “held by such 
corporation,” which may be by contract 
with consumers or otherwise, said the 
court. 

It was said to be well settled that the 
jurisdiction and authority of a court 1s 
not subject to diminution or control by 
state statute, and if the court assumed 
that the statute did provide for interest 
mandatorily, interest could not be col- 
lected by the state unless the court had 
provided for and contemplated the pay- 
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ment of such interest, which it had not 
done. 

The court said that since interest was 
never contemplated and since the state 
was not entitled to interest as a matter 
of right under the statute, then to im- 
pose a burden of 6 per cent interest on 
the companies for this lengthy period 


when they acted as mere custodians 
would be grossly unjust. The consum- 
ers, it was pointed out, were not entitled 
to interest on amounts repaid to them, 
and their successors were not entitled to 
interest on unclaimed or uncollected 
amounts. Consolidated Gas. Co. of New 
York v. Mayer et al. 


7 


Jurisdiction to Require Extraterritorial Service 


By Municipality 


PETITION for an order requiring a 
A city to furnish water service out- 
side of municipal limits was denied by 
the Colorado commission on the ground 
that facts were not shown to support 
jurisdiction. The petitioner alleged that 
he had executed a contract with the city 
in reference to the furnishing of water 
for domestic purposes upon his premises 
in consideration of granting rights of 
way for pipe lines. He further alleged: 
that the municipality had discriminated 
against him, because others had been 
granted water service under the same 
kind of a contract. 

The commission said that even though 
its proceedings were more or less formal, 
and it was not bound by the technical 
rules of evidence, yet it must be able to 
determine from the petition that it had 
jurisdiction of the subject matter in- 
volved. 

The commission continued : 


An examination of this petition discloses 
that either the petitioner is relying upon an 
order of the commission requiring specific 
performance of a contract, or is relying 
upon his allegation of discrimination. The 
first proposition is clearly a judicial func- 
tion and beyond the authority of a regula- 
tory body. The second proposition can only 
be considered provided we may determine 
from the pleading that the city of Golden is 
operating as a public utility outside of its 
corporate limits. To bring the city of 
Golden in its extraterritorial operations un- 
der our jurisdiction, we must also find that 
said operations are in its proprietary, as dis- 
tinguished from its governmental, func- 
tions. 


The petition, it was said, affirmatively 
showed that any rights of the petitioner 
were based upon contract, and the com- 
mission was unable to determine from 
the petition filed that it had any jurisdic- 
tion over the subject matter. Daniels v. 
City of Golden (Case No. 4860, Deci- 
ston No. 17291). 


e 


Commission Reduces Rates but Refuses to 
Interfere with Street-lighting Contract 


: e« Massachusetts Department of 
Public Utilities ordered a reduction 
in electric rates of the United Electric 
Light Company serving the city of 
Springfield but refused to interfere with 
a street-lighting contract. Rates paid by 
the company to an affiliated company for 
electric supply were held to be excessive 
and the excess amount was held to be a 
proper basis for a rate reduction. 

_The contract for wholesale supply pro- 
vided for a service charge, consumption 
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rate, and a coal clause charge. The com- 
mission found that the utility company 
was the largest purchaser of electricity 
from the wholesale company, purchas- 
ing nearly 32 per cent of the total firm 
output in 1940, but that it did not enjoy 
the lowest rates. The service to the Fiske 
Rubber Corporation was, in the opinion 
of the commission, fairly comparable to 
that furnished the utility company, and 
the commission perceived no sound rea- 
son why the utility company should not 
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receive as low a rate as the rubber 
company. 

It was manifest that if the commission 
should reduce the contract price for 
street lighting, the reduction would not 
benefit the customers of the company so 
much as the taxpayers. Therefore, said 
the commission: 


The taxpayers of Springfield may fairly 
be said to have been represented when the 
contract was signed by its duly qualified 
officials and in the absence of evidence in- 
dicating substantial injustice because of ex- 
cessively high rates we are of the opinion, 
as matter of principle, that a contract be- 
tween competent and independent parties 
entered into willingly should not be inter- 
fered with by a regulatory body except for 
adequate and compelling reasons in the pub- 
lic interest. The sanctity of contracts 
should not be easily violated or impaired. 
No valid reasons appear for our interven- 
tion in this case. In the street-lighting con- 
tract some charges are higher than in other 
localities and some are lower. However, 
we are not able to say that in the aggregate 
the charges are so large as to warrant re- 
vision of the contract. 


The city contended that a steam-gen- 
erating plant should be omitted from the 


rate base. The commission said that 
while it was true that the plant was an 
old one and had become outmoded by 
modern developments, nevertheless it 
was in good operating condition and had 
for many years been operated as a re- 
serve or stand-by unit, as well as a dis- 
tributing station. It was said to be deci- 
sive of the issue that the demands for 
electricity in 1940 could not have been 
supplied had not this plant been avail- 
able. The commission also referred to 
the national emergency and the extra- 
ordinary need for electricity during a 
period when there was a fuel shortage 
as well as the difficulty of obtaining new 
generating units. 

The commission discussed the Massa- 
chusetts theory that capital prudently 
invested in useful plant is entitled to a 
fair return. Surplus earnings prudently 
invested in plant, it was said, are also 
included in the rate base and the com- 
pany is fairly entitled to a fair return on 
such investment. Mayor of City of 
Spring field et al. v. United Electric Light 
Co. (DPU 5943, 6321, 6368, 6381). 


& 


Other Important Rulings 


HE court of appeals of Georgia 

held that the permit for contract 
carrier service by motor vehicle under the 
Federal Motor Carrier Act is not re- 
quired for the making and execution of 
an executory contract by which one of 
the parties as a contract carrier is to 
transport for the other the latter’s prop- 
erty in interstate commerce, but that the 
permit is required only when the carrier 
is engaged in actual transportation of 
property along a public highway. The 
right to sue for breach of such a contract 
was upheld. Kingman Distributing Co. 
v. Davis, 14 SE(2d) 242. 


The Federal Power Commission held 
that the sudden increase in the demand 
for electric energy to meet the require- 


ments of national defense production, 
coupled with a shortage of electric 
energy due to drought and insufficient 
steam-generating and transmission fa- 
cilities in the southeastern states, consti- 
tuted an emergency within the meaning 
of § 202(c) of the Federal Power Act. 
Re Curtailment of Use of Electric En- 
ergy in Southeastern States (Docket No. 
IT-5703). 


The supreme court of Wisconsin held 
that a commission order fixing compen- 
sation to be paid by a municipality for 
acquisition of utility property was un- 
lawful where the amount was fixed as of 
a date prior to the date of the award. 
Pardeeville Electric Light Co. v. Public 
Service Commission et al. 297 NW 394. 


Nore.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 


JULY 31, 1941 


190 








PREPRINTED FROM 


Public Utilities 
‘Reports 


COMPRISING THE DECISIONS, ORDERS, AND 
RECOMMENDATIONS OF COURTS AND COMMISSIONS 


‘t. 


Votume 39 PUR(NS) NuMBER 1 


Points of Special Interest 


SUBJECT 
Water rates for seasonal consumers - - 
Stock ownership by sole customer as affecting car- 

rier’s status - - - - - - - 10 
Interstate transportation of gas by pipe lines - 11, 50 
Actual and reproductive costs as evidence of value 
Transfer of certificate - - - - - 17 
Interest rate on loans - - - - ; 20 
Accounting for licensed power project - : 23 
Commission action through agents - - - 27 
Rates upon expiration of franchise : 31 
Fair value basis of valuation - - 36 
State regulation of transportation agents 
Deviation from rate schedules - - 59 
Status of sanitary district - - - 63 





These reports are published annually in five bound volumes, with an Annual 
Digest. The volumes are $6.00 each; the Annual Digest $5.00. A year’s 
subscription to PusLic UTILITIES FoRTNIGHTLY, when taken in combination 
with a subscription to the Reports, is $10.00. 


191 JULY 31, 1941 








Titles and Index 





TITLES 


Bryn Athyn Supply Co., Public Utility Commission v. .........-.+++0+e eee eeee eee (Pa.) 


California v. Thompson 


(U.S.Sup.Ct.) 


Central Illinois Pub. Service Co. v. Illinois Nat. Gas Co. ..........eee eee eeee (I1l.Sup.Ct.) 


Hampton Water Works Co., State v. ..... 


Esp ged tae Acta aca aie Slaten onalerevaaierg (N.H.Sup.Ct.) 


Illinois Nat. Gas Co., Central Illinois Pub. Service Co. v. ..........606- (I1l.Sup.Ct.) 


Independent Nat. Gas Co., Re 


Michigan Consol. Gas Co., Dearborn v. ....... 


PTO aS. (Mich.Sup.Ct.) 


Northern States Power Co. v. Federal Power Commission 


Plymouth County Electric Co., Re 

Sunset Sanitary Dist., Re 

Sunshine Bus Lines v. Railroad Commission 
Sylvan Spring Water Co., Re 

Tampa Electric Co. v. Watson 

United States v. Resler 

Wisconsin Nat. Gas Co., Re 

Zurcher v. Baracca 


INDEX 


¢ 


Accounting—cost of removal of pipe, 1; de- 
preciation reserve, 1; elimination of items, 
23; licensed power project, 23; powers of 
Federal Commission, 23. 

Certificates of convenience and necessity—in- 
terstate transportation of gas, 50; operation 
in unauthorized areas, 59; powers of Inter- 
Commerce Commission, 17; transfer, 
ay. 

Commissions—action as a body, 27; action 
through agents, 27. 

Depreciation—ownership of reserve, 15. 

Interstate commerce—natural gas from inter- 
state pipe line, 11; state regulation of local 
matters, 55 

Monopoly and competition—motor carriers, 
27. 


JULY 31, 1941 


Motor carriers—contract carrier status, 10. 


Municipal districts—status of sanitary dis- 
trict, 63. 
Payment—delayed payment charge, 31. 


Rates—economic conditions, 20; expiration of 
franchise, 31; jurisdiction of court, 31; 
reasonableness, 20; schedules, 59; seasonal 
consumers, 1; water, 1. 


Reparation—rates in excess of franchise rates, 


Return—fair value basis, 36. 
Security issues—interest rate on loans, 20. 


Valuation—accrued depreciation, 15; actual 
and reproductive costs, 15; property in- 
cluded, 36. 





PUBLIC UTILITIES 
REPORTS 





NEW YORK DEPARTMENT OF PUBLIC SERVICE, STATE DIVISION, 
PUBLIC SERVICE COMMISSION 


Re Sylvan Spring Water Company 


[Case No. 10425.] 


Accounting, § 16 — Reconditioned and reused pipe — Cost of removal — De- 
preciation reserve — Materials account. 

1. A company removing, reconditioning, and reusing 6-inch pipe in a trench 
from which 4-inch pipe has been removed should not take into the materials 
and supplies account the cost of removing the 6-inch pipe, but it should 
charge depreciation reserve with that amount and charge to materials 
and supplies account only the salvage value, so that the pipe is returned 
to capital account at salvage value, p. 5. 


Accounting, § 28 — Cleaning and painting pipe. 
2. The cost of cleaning and painting pipe removed and reconditioned for 
use in a trench from which a smaller pipe has been removed should be 
charged to operating expenses instead of to capital account, p. 5. 


Accounting, § 16 — Reconditioned and reused pipe — Removal cost — Cleaning 
cost. 

3. The cost of cleaning pipe which is taken up, reconditioned, and relaid 
in a trench where it is to be used in place of a smaller pipe should be 
charged to operating expense and the cost of removal should be charged 
to the depreciation reserve, but where the cost of removing and cleaning 
is not segregated the whole amount should be treated as an operating 
expense item, p. 6. 


Accounting, § 14 — Cost of removing pipe. 


4. The amount paid to a contractor for removing pipe and conveying it 
to the stockyard should be charged to reserve for depreciation, p. 7. 


[1] 1 39 PUR(NS) 
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Rates, § 624 — Water — Seasonal consumers. 
5. A differential in favor of seasonal water users was approved as part 
of a rate schedule for flat rate water service, p. 9. 


[May 27, 1941.] 


PPLICATION for approval of increased water rates; increases 
l \ authorized and recommendations made as to accounting 
entries. 


APPEARANCES: Coley, Kiley & 
Kiley (by Edward A. Kiley and H. 
W. Coley), Oneida, Attorneys for the 
Sylvan Spring Water Company; 
Charles L. Taylor, Willow Grove; 
Thomas L. Taylor, Sylvan Beach; H. 
A. Weller, Kyser Beach, Sylvan 
Beach; Bessie M. Clark, Sylvan 
Beach; Mr. and Mrs. W. H. Cagwin, 
Sylvan Beach, N. Y. 

In 


BREWSTER, Commissioner: 


Case No 9988, 33 PUR(NS) 313, the 


Commission instituted a proceeding 
on its own motion to investigate the 
services, practices, and facilities of 
The Sylvan Spring Water Company. 
Hearings were held at which a num- 
ber of complaints were registered, par- 
ticularly as to the inadequacy of serv- 
ice facilities. The Commission on 
May 1, 1940, made an order requir- 
ing the company to replace 3,445 
feet of its existing 6-inch transmis- 
sion pipe by 10-inch tranmission pipe 
and to use the salvaged 6-inch pipe to 
replace existing 4-inch distribution 
main and to replace as much of its 2- 
inch distribution main as practical by 
the use of the salvaged 4-inch distri- 
bution main. The company com- 
plied with the order of the Commis- 
sion and, in some respects, exceeded 
the order by adding 1,050 feet of 6- 
inch and 708 feet of 4-inch of new 
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and additional distribution mains and 
by replacing 400 feet of 8-inch 
transmission main with 10-inch and 
replacing 3,589 feet of 6-inch instead 
of the 3,445 feet ordered. 


The assistant secretary of the com- 
pany, Mr. James G. Cavanaugh, tes- 
tified that the cost of the work done 
as a result of the Commission’s order 
was $13,427.99. This amount is 
made up of the cost of installing the 
new 10-inch transmission line, remov- 
ing the former 6-inch transmission 
line and 400 feet of 8-inch, installing 
new 4-inch and 6-inch distribution 
main, and cleaning and reinstalling 
part of the 4-inch and 6-inch main 
removed, together with changes at the 
pumping station necessary for the in- 
creased size of the new transmission 
main. 

The company now contends that 
the return on its fixed capital, includ- 
ing the additional expenditure made in 
1940 to carry out the order of the 
Commission, is inadequate, and filed 
a new schedule of increased rates to 
become effective May 1, 1941. The 
Commission by order, dated March 
18, 1941, suspended the new schedule 
of rates and charges and instituted a 
proceeding to determine the propriety 
of the said rates, charges, rules, and 
regulations as set forth in the new 
schedule—P. S. C. No. 4. 
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Rates 


The existing schedule provides a 
basic rate for domestic consumers of 
$11 per year which includes all the 
facilities of a “full-plumbed” house, 
including the sprinkling privilege by 
hand-held hose. Additional charges 
in the existing schedule are as follows: 
Fountains 
Mechanical sprinklers 
Minnow cars 
Private garage (with separate tap) ... 

The same basic rate of $11 per 
year is applied to commercial con- 
sumers, which $11 rate covers the first 
or basic fixture. Additional charges 
are made for extra fixtures as follows: 

Each 
Sink, toilet, mechanical sprinkler, uri- 

nal, cooler, soda fountains, minnow 

CORSO: occ cane cae ceeevaneuse es .00 
Lavatoty; bathtub; Cte: < <csiccesescccc's 2.00 

The company has no meters and 
there is no provision made for sea- 
sonal consumers in the existing sched- 
ule. 


The company proposes to raise the 
basic rate of all consumers, both do- 
mestic and commercial, from $11 to 
$13 yearly. There are 853 consumers 
and the proposed rate would increase 
the company’s annual revenues $1,- 
706 


There are 45 company-owned hy- 
drants in the distribution system, all 


Original 


Date Cost 


$536.56 
426.00 


84,407.56 
84,763.53 


located in the Sylvan Beach-Verona 
Beach fire district, from which the 


company receives no revenue. Mr. 
Cavanaugh stated at the hearing: “At 


Additions 


a recent conference with the fire com- 
missioners of the Sylvan Beach-Ver- 
ona Beach fire district, said commis- 
sioners advised that it would be possi- 
ble for them to arrange to pay for 
each hydrant beginning with the year 
1942. When this fire hydrant revenue 
is received by the company in 1942 
the company proposes to place in ef- 
fect a new lower base rate.” 


Property 


In Case No. 9430, the Commission 
made an investigation of the property 
and accounts of this company and 
found the original cost and accrued 
depreciation as of January 1, 1938, to 
be $83,911 and $26,924.21 respective- 
ly. As a result of the investigation 
(Case No. 9430) the Commission 
established an order setting up on the 
books of the company an original 
cost of $83,911, and a depreciation 
reserve of $26,924.21 as of January 
1, 1938. An annual depreciation of 
$1,819.60 was recommended. 

At the hearing held in the present 
case (No. 10425) Mr. Cavanaugh, 
assistant secretary of the company, 
and who is the responsible bookkeep- 
er of the company, presented as exhib- 
its, a statement of additions and re- 
tirements of fixed capital from Janu- 
ary 1, 1938 to January 1, 1940, which 
is here summarized as follows: 
Accrued 


Depreciation 
$26,924.21 


28,720.97 
30,495.60 
For 1940, the year in which the 


Annual 


Deductions Depreciation 


$40.00 
70.00 


$1,836.76 
1,844.63 


large expenditure was made in com- 


pliance with the Commission’s order 


in Case No. 9988, supra, Mr. Cav- 
39 PUR(NS) 





NEW YORK DEPARTMENT OF PUBLIC SERVICE 


anaugh presented as part of his ex- ditions to and retirements from fixed 
hibits, the following statement of ad- capital: 


Additions to Fixed Capital during Year 1940 
oe R $84,763.53 
708 ft. 4” New distribution mains SB 
1,050 ft. 6” New distribution mains SB 
240 ft. 1” New distribution mains VB 
777 ft. 6” Distribution mains VB 
1,032 ft. 4” Distribution mains WG 
17 New services 
4,012 ft. 10” New transmission mains 
New valves and fittings for new 10” line in pump house 
New 2? ton Ford truck 
New pipe cutter outfit A 
New pouring post & gates : $13,427.99 


$98,191.52 





Retired from Fixed Capital during Year 1940 


400 ft. 8” Transmission mains removed 
. 6” Transmission mains removed 
. 4” Distribution mains removed 
. 2” Distribution mains removed 
. 2” Distribution mains junked : 
Ford Pick-up truck traded 574.00 
6” Pump house valves and fittings removed to make way for new 10” = 453.15 5,109.25 





Fixed Capital January 1, 1941 $93,082.27 


He also presented, as a part of his and deductions from the depreciation 
exhibits, a statement of additions to reserve for the year 1940 as follows: 


Additions to Depreciation Reserve during Year 1940 
$30,495.60 


Amount set aside out of 1940 earnings 1,942.66 


$32,438.26 
Deductions from Depreciation Reserve during Year 1940 


650 ft. 2” Distribution mains junked 
777 ft. 4” Distribution mains removed 
1,032 ft. 2” Distribution mains removed 
400 ft. 8” Transmission mains removed 
3,589 ft. 6” Transmission mains removed 
6” Pump house valves and fittings removed to make way for new 10” : 
Ford Pick-up truck traded : 3,057.33 





Reserve for Depreciation, January 1, 1941 $29,380.93 


The company by its entries retiring the Depreciation Reserve and Material 
1,032 feet of 2-inch distribution main and Supplies accounts. Since these 
at $309.60 and deduction from depre- errors exactly offset each other they 
ciation reserve of this same main at have no effect on the rate base and! 
$103.20 has erroneously salvaged this have made no adjustment for them 
main, although the main was not re- herein, but the corrections should be 
moved from the ground. This treat- made in the accounts on the books. 
ment has the effect of overstating both Mr. Cavanaugh also presented a 
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balance sheet as of January 1, 1941, as 
follows: 


Accounts Receivable ... 
Material and Supplies .. 
Water System Complete 93,082.27 
$98,757.16 
Liabilities 

Notes Payable 
Capital Stock 
Reserve for Uncollecti- 

ble Accounts 24.41 
Reserves for Retirements 29,380.93 
Surplus 9. 


$10,000.00 


$98,757.16 


It will be noted that the balance 
sheet sets forth the water system prop- 
etty at $93,082.27 corresponding to 
the statements of the additions to and 
retirements from fixed capital in 1940 
set forth above. Also, it will be noted 
there is set forth, under the title— 
“Reserve for Retirements” or “Re- 
serve for Depreciation,” an amount 
which can be presumed to indicate the 
depreciation reserve. In addition, it 
will be noted that under “Liabilities” 
there is included an item of Notes 
Payable of $10,000. This note was 
given to an Oneida bank to obtain 
funds used in paying for the new 
work completed in 1940. 


Company Accounting Treatment 


The accounting by the company for 
the construction costs of the 10-inch 
transmission line, including fittings, 
was proper. The treatment given by 
the company to the 3,589 feet of 6- 
inch pipe removed, the 777 feet of 6- 
inch pipe reconditioned and reused, the 
177 feet of 4-inch pipe removed and 
the 744 feet of 4-inch pipe recondi- 
tioned and reused in place of 2-inch 
pipe, is not correct. 

[1] The company retired 3,589 
feet of 6-inch pipe at $2,400, that be- 


ing the original cost of the 6-inch pipe 
and the cost of installing it at the 
time that it was installed. This re- 
tirement is approximately correct, al- 
though there is a slight difference ex- 
plained hereafter. However, the 
company charged their materials and 
supplies account with $600 for this 
3,589 feet of 6-inch pipe removed, or 
an average of 16.7 cents per foot. 
They also charged materials and sup- 
plies with the cost of removal, total- 
ing $1196.70. They then cleaned and 
reused 777 feet of this 6-inch pipe in 
place of 777 feet of 4-inch pipe re- 
moved. This reused 6-inch pipe was 
placed in the same trench from which 
the 4-inch pipe was removed. In this 
transaction the company used a salvage 
value of 20 cents per foot plus a cost 
of 30 cents per foot for removal and 
entered in the fixed capital account 
$388.50 for this reused 777 feet of 
6-inch pipe. This was incorrect, be- 
cause in the first instance they should 
not have taken into the materials and 
supplies account the $1,196.70 cost of 
removal of the 6-inch pipe but should 
have charged depreciation reserve with 
that amount. Had this been done 
there would have been in the materials 
and supplies account only the salvage 
value of the 6-inch pipe at 16.7 cents 
per foot. In that case this pipe would 
have been returned to the capital ac- 
count of 16.7 cents per foot rather 
than the 20 cents per foot placed in the 
capital account by the company. 

[2] The company also entered in 
the capital account the cost of cleaning 
and painting this pipe at 12.1 cents per 
foot. This was incorrect. The cost 
of cleaning and painting the pipe 
should have been charged to operating 
expenses. 
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[3] The company followed the 
same practice in its treatment of 777 
feet of 4-inch pipe removed and re- 
conditioned. Of this 777 feet of 4- 
inch pipe, 744 feet was reused in place 
of 2-inch pipe. The 2-inch pipe was 
not removed from the ground. They 
took this 4-inch pipe into materials 
and supplies at 50 cents per foot and 
yet used a salvage price of 52.22 cents 
per foot for the 744 feet removed. 
They also entered in materials and 
supplies the labor of taking up and 
cleaning the 4-inch pipe at 12.3 cents 
per foot. They have not separated 
the cost of taking up this 4-inch pipe 
and the cost of cleaning it. The cost 
of cleaning it should have been charged 
to operating expense and the cost of 
removal charged to the depreciation 
reserve. Inasmuch as the cost of re- 
moving and cleaning is not segregated 
the whole amount should be treated 
as an operating expense item. 

It may be argued that the 16.7 cents 
per foot at which the pipe was taken 
into materials and supplies and the 
20 cents per foot at which the 777 
feet of reused pipe was entered into 
capital does not conform to the re- 
quirements of the Uniform System 
of Accounts in recording the salvage 
value of material recovered from re- 
tired property. The Uniform Sys- 
tem of Accounts provides (Account 
131—Materials and Supplies) three 
ways in which materials recovered 
from retired property shall be en- 
tered into the materials and supplies 
account. They are: 

“(1) Reusable materials consisting 
of large individual items, shall be in- 
cluded in this account at original cost, 
estimated if not known. The cost of 
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repairing such items shall be charged 
to the account appropriate for the pre- 
vious use. (See also water plant in- 
struction 4, item 5.) 

“(2) Reusable materials consisting 
of relatively small items, the identity 
of which (from the date of original 
installation to the final abandonment 
or sale thereof) cannot be ascertained 
without undue refinement in account- 
ing shall be included in this account 
at current prices new for such items, 
The cost of repairing such items shall 
be charged to the appropriate expense 
account as indicated by previous use. 

“(3) Scrap and nonusable mate- 
rials included in this account shall be 
carried at the estimated net amount 
realizable therefrom. The difference 
between the amounts realized for scrap 
and nonusuable materials sold and the 
net amount at which the materials 
were carried in this account, as far as 
practicable, shall be adjusted to the 
accounts credited when the materials 
were charged to this account.” 

Inasmuch as the 777 feet of pipe 
was reused it cannot be considered 
as scrap under (3). This reused 
pipe does not fall in the class of 
“large individual items” covered in 
(1). 

This leaves the second subdivision 
which provides that reusable mate- 
rials, the identity of which cannot be 
ascertained without undue refinement 
in accounting shall be salvaged at 
current prices new. 

If the provisions of this subdivision 
were strictly applied it would mean 
that the pipe would have to be entered 
in the materials and supplies account 
at today’s current price new of about 
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85 cents and the depreciation reserve 
credited with the same amount. This 
pipe has been in service for forty- 
seven years. During the investigation 
in Case No. 9430 the Commission’s 
staff gave this pipe a life of sixty 
years. It may be argued that this 
reused pipe should be given a salvage 
value of original cost new but we have 
not the cost of the 6-inch pipe when 
installed although we have the cost 
at 67 cents per foot of the pipe and 
the labor of installing it. 

Bearing in mind the cost of the 
material and labor of 67 cents per 
foot when the pipe was installed and 
the age of the pipe, it seems that the 
cost of 16.7 cents per foot at which 
the company took it into materials and 
supplies is not an unreasonable 
amount to be used for rate purposes. 
It should be borne in mind that we 
are not now determining the journal 
entries but endeavoring to arrive at 
the fair value for the purpose of the 
rate base. Inasmuch as the deprecia- 
tion reserve must be credited with the 
amount entered in materials and sup- 
plies as the salvage value the net ef- 
fect on the rate base would be slight, 
if any. 

[4] As before stated, the cost of 
installing 4,012 feet of new 10-inch 
transmission main—$7,741.18—may 
properly be included in the operating 
property account as was done by the 
company. The company retired 3,- 
589 feet of 6-inch pipe at $2,400, that 
being the cost at 67 cents per foot. 
However, the exact amount should 
have been $2,404.63. The credit to 
the capital account should have been 
$2,404.63 instead of $2,400 but this 
difference is so-small that it would 


have no effect on the rates. The 
company paid to the contractor for re- 
moving this pipe and conveying to the 
stockyard $1,196.70. This should have 
been charged to the reserve for depre- 
ciation. The company charged the re- 
serve for depreciation $1,800 ($2,400 
less salvage of $600). 

The company credited operating 
property $777 being 777 feet of 4-inch 
pipe removed and debited the retire- 
ment reserve with $388.50 ($777 less 
salvage of $388.50). If adjustments 


are made in accordance with the above 
the following will be the results: 


Operating Property Deductions 


6-inch pipe—company $388.50 
6-inch pipe (memorandum) .. 129.76 
$258.74 


4-inch pipe—company 
4-inch pipe (memorandum) .. 


6-inch pipe—company 
included cleaning of pipe .. 
6-inch pipe (memorandum) .. 


Deduct (should be ope- 
rating expense) 


4-inch pipe—company 
included removing and 
cleaning 
4-inch pipe (memorandum) .. 


(Operating expense) 
Total Deductions 


Materials & Supplies 

Deductions 

The company included in_ this 
amount the cost of removing 6-inch 
pipe which amounted to 

This item should have been charged 
to depreciation reserve. Hence should 
be deducted from materials and sup- 
plies herein except for that portion 
which company transferred to utility 
plant in 1940 and is being deducted 
from that amount in this memoran- 
dum 

Balance to be deducted from 
Materials and Supplies .... $963.60 
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Brought forward $963.60 
Additions 


To adjust price for 777 ft. 
reused reconditioned 6-in pipe 
charged out at 20¢ per ft. 
rather than salvage price of 
LAs a os | ar Ce ea $25.64 

To adjust price at which 
744 ft. of reused reconditioned 
4-in. pipe charged out at 52.22¢ 
per ft. rather than salvage price 
OPESUR IDET UG. 6 ices esosaraecs 16.52 


Total Additions 


Net Deduction 
Depreciation Reserve 
Book Balance at December 31, 1940 $29,380.93 


Deduction 
Removal Costs of 6” pipe 


From Utility Plant 
From Materials & Supplies 963.60 


Total Deduction 


Adjusted Balance $28,184.23 

Operating property shown by the company 

as of December 31, 1940 at $93,082.27 should 
be reduced by $461.08. 

Materials and supplies shown at $2,324.00 
should be reduced by $921.44. 

Depreciation reserve should be reduced from 
$29,380.93 to $28,184.23. 

No testimony was presented as to 
cash working capital. The business of 
the company is largely seasonal. Bills 
are sent out June Ist to all consumers 
and are payable July Ist. A very sub- 
stantial proportion is paid by July Ist 
or sooner. The company is therefore 
in receipt of a substantial part of its 
annual revenues early in the period of 
rendering service. No additional al- 
lowance for cash working capital ap- 
pears to be necessary. 

Rate Base 


Water plant in service 
Material and supplies 


$92,621.19 


$94,023.75 
28,184.23 
$65,839.52 
$3,950.37 


To harmonize with the reduction of $461.08 
in water plant in service, the annual deprecia- 
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Accrued Depreciation 


6% of $65,839.52 


tion of $1,942.66 taken in 1940 should also }: 
reduced by the amount of annual depreciation 
applicable to the $461.08 of operating property 
deduction. The change in the rate base is 9) 
slight that the adjustment is not made in this 
memorandum but should be made on the books, 


Revenues and Expenses 


Gross revenues from water sales in 
1940 were 
Other revenue 


Operating expenses in 1940 were $3,981.79 

The cost of pumping in 1940 was 
$444.78. With the increase in the 
size of the mains less pumping will be 
necessary in 1941 than 1940. How 
much the cost of pumping may be de. 
creased is a matter of opinion. Mr, 
Freiberger stated that this decrease 
might be as much as $100. 

Of the items of salaries, $300 is 
paid to Mr. Fearon as president of 
the company. Mr. Fearon appears 
to have no specific duties which te. 
quire any considerable amount of 
time. Taking all into consideration 
$3,800 appears to be a fair estimate 
of operating expenses. 

In 1940 the company accrued $1; 
942.66 to depreciation reserve. This 
was on the basis recommended by the 
Commission in Case No. 9430. Ap- 
plying the same rates for the addi- 
tional property the accrual in 1941, as 
testified to by Mr. Cavanaugh, will be 
$2,084. Taxes in 1940 totaled $3; 
102.40, of which $55.81 was capital 
stock tax. Mr. Cavanaugh estimated 
that taxes in 1941 would be $3,376 


1940 Gross revenue 
Estimated operating expenses 
(1941) 


Annual depreciation 
Estimated taxes 


6% Return on Rate Base 


Deficiency 





RE SYLVAN SPRING WATER CO. 


The rates proposed by the suspend- 
ed schedules would produce $1,706. 

[5] A number of seasonal consum- 
ers appeared at the hearing and ob- 
jected to the uniform increase of $2 
for all consumers. Many consumers 
occupy their cottages for a month or 
two only; whereas, some spend week 
ends at the beach from early spring 
until late fall. These consumers feel 
that inasmuch as they do not use as 
much water as annual consumers they 
should not pay as much. 

While it is true that water is avail- 
able to all consumers the year around, 
it is equally true that if there were no 
annual consumers requiring water in 
the winter the company could make 
some reduction in operating expenses 
by adjustment to seasonal service only. 
The company is now required to thaw 
out frozen service pipes, which ex- 
pense would be unnecessary for sea- 
sonal consumers. How much saving 
in operating expenses would result 
does not appear in the record and can- 
not readily be estimated. 

The company has 147 year-round 
consumers and 706 consumers who 
take service for not more than eight 
months of the year. Many of these 
latter take service for a few months 
only. 

The fire district in which hydrants 
are located does not include the Wil- 
low Grove section. Consumers in 
Willow Grove contend that they 
should be allowed a differential, inas- 
much as other consumers have the 
benefit of fire protection and they at 
Willow Grove do not. 

The fire commissioners of the fire 


district have agreed to pay approxi- 
mately $500 in 1942 as has been stated 


heretofore and the company has stated 
that it would apply this additional in- 
come to a reduction in rates. 


There is some ground for the con- 
tention of the Willow Grove consum- 
ers. 


The following schedule of rates is 
recommended : 


Estimated 

Revenue 
147 Annual consumers at $15.00 .. $2,205.00 
669 Seasonal consumers—in Sylvan 


Beach and Verona Beach at 


35 Seasonal consumers at Willow 
Grove at $12.00 


420.00 
$10,987.50 


Additional fixture revenue based on 


1,934.50 


$12,922.00 


(Seasonal consumers to be those who require 
water service only from April Ist to No- 
vember 30th of each year.) 


No consideration has. been given to 
any increase in the rates for additional 
fixtures because they appear to be 
high in proportion to the base rate. 

The suspended schedules contain 
changes in the rules and regulations 
of company which in some instances 
were made to conform with general 
orders of the Commission. These 
rules have been reviewed by the wa- 
ter bureau of the Commission and 
no objection to their approval is pre- 
sented. 


Recommendations 


I recommend that the Commission 
consent to the filing of new schedule 
P. S. C. No. 4 with the exception of 
the service classifications contained 
therein and that if the service classi- 
fications are modified as discussed and 
recommended herein, that upon the 
filing of the appropriate revisions the 
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suspension order be vacated and the 
proceeding be discontinued. 

I also recommend that the account- 
ing division of the Commission take 


up with the company the correction of 
the journal entries made. to record the 
changes in 1940. 





PENNSYLVANIA PUBLIC UTILITY COMMISSION 


Pennsylvania Public Utility Commission 


Bryn Athyn Supply Company 


[Application Docket No. 39882.] 


Motor carriers, § 3 — Contract carrier status — Stock ownership by sole cus- 


tomer — Separate entity. 


A corporation engaged in motor carrier transportation is not divested of its 
character as a contract carrier because its capital stock is owned exclusively 
by its sole customer, since the corporation is a separate entity distinct from 


such a stockholder. 


[April 8, 1941.] 


P ROCEEDING to revoke permit of contract carrier for violation 
of the Public Utility Law; permit revoked. 


By the Commission: This matter 
comes before us for a determination 
of whether or not the respondent’s 
permit as a contract carrier shall be 
revoked for violation of the Public 
Utility Law. 

On May 3, 1938, the Commission 
issued a permit at Application Docket 
No. 39882 to the respondent corpora- 
tion authorizing it to transport sup- 
plies and refuse as a contract carrier 
for Raymond Pitcairn between points 
in the borough of Bryn Athyn, Mont- 
gomery county. 

On July 24, 1940, the Commission 
adopted General Order No. 64 direct- 
ing all contract carriers operating un- 
der permits of this Commission to file 
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a schedule of its charges with the 
Commission on or before October 1, 
1940. The respondent was promptly 
served with a copy of this order, but 
failed to comply therewith. 

A complaint, upon Commission 
motion, against the respondent was 
instituted on October 18, 1940, and 
served on the respondent January 11, 
1941. The complaint charged the re- 
spondent with violating the Public 
Utility Law by failing to comply with 
General Order No. 64, directed to 
give answer thereto and fixed Feb- 
ruary 6, 1941, as the date for a hear- 
ing of the complaint. 

At the hearing the respondent ap- 





Inters 
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peared and disputed the jurisdiction 
of the Commission over respondent 
corporation because its capital stock 
is owned exclusively by Pitcairn as 
sole customer, thereby concluding the 
respondent is not a contract carrier. 
Such a conclusion is erroneous as the 
corporation is a separate entity dis- 
tinct from Pitcairn who may own all 
of its stock. (Donaldson v. Andre- 
sen) (1930) 300 Pa 312, 317, 150 
Atl 616. The respondent offered no 
other defense. 

We find the respondent is a con- 
tract carrier; that it violates the Pub- 
lic Utility Law by its failure to com- 


ply with General Order No. 64, and 
that it has failed to offer a satisfactory 
defense to the complaint; therefore, 

Now, to wit, April 8, 1941, it is 
ordered: 

1. That the complaint issued in 
this proceeding under date of Oc- 
tober 18, 1940, be and is hereby sus- 
tained. 

2. That the contract carrier permit 
issued in this proceeding under date 
of May 3, 1938, to Bryn Athyn Sup- 
ply Company be and is hereby can- 
celed, and all rights, powers, and 
privileges granted thereby shall forth- 
with cease and terminate. 





ILLINOIS SUPREME COURT 


Central Illinois Public Service Company et al. 


Illinois Natural | Gas Company 


[No. 25992.] 
(— Ill —, 32 NE(2d) 157.) 


Interstate commerce, § 23 — What constitutes — Natural gas from interstate 


pipe line. 


A gas company which receives gas at points where its local lateral trans- 
mission lines intersect the parent company’s interstate mains and which, 
after the pressure has been reduced, delivers the gas solely to local utilities 
which in turn serve the general public after the pressure has been further 
reduced, is engaged in intrastate commerce; and, therefore, the state Com- 
mission has exclusive jurisdiction to require the company to serve a certain 


local utility at wholesale. 


[February 18, 1941.] 


PPEAL from judgment affirming order of state Commission 
A requiring natural gas company to furnish gas to local 
company at wholesale; affirmed. 
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APPEARANCES: Glenn W. Clark, 
of Kansas City, Mo., and Brown, Hay 
& Stephens, of Springfield, for appel- 
lant; John E. Cassidy, Attorney Gen- 
eral, and Stevens & Herndon, of 
Springfield (Harry R. Booth, and 
George H. O’Brien, both of Chicago, 
of counsel), for appellees. 


FaRTHING, J.: The Central Il- 
linois Public Service Company filed 
with the Illinois Commerce Commis- 
sion a petition for an order requiring 
the Illinois Natural Gas Company to 
furnish natural gas to it at wholesale. 
The gas company’s defense was that 
it was engaged in interstate commerce 
and was under the exclusive jurisdic- 
tion of the Federal Power Commis- 
sion and, therefore, the Illinois Com- 
merce Commission lacked jurisdiction. 
The Commission held against the gas 
company and granted the prayer of 
the petition. On appeal, the circuit 
court of Coles county affirmed this 
order and appellant has perfected a 
further appeal to this court. 

The main question is whether the 
Illinois Natural Gas Company is en- 
gaged in interstate or intrastate com- 
merce. The facts are not disputed. 
The Illinois Natural Gas Company is 
a wholly owned subsidiary of the Pan- 
handle Eastern Pipe Line Company, 
a Delaware corporation, hereafter 
called the Panhandle Company. That 
company gathers natural gas in Texas 
and Kansas and transmits it through 
its high pressure mains through sev- 
eral states, including Illinois. Its 
main runs in a general east and west 
direction through Illinois. The II- 
linois Natural Gas Company, hereaft- 
er called the Illinois Natural, owns 
certain lateral transmission lines and 


39 PUR(NS) 


incidental equipment all of which are 
located in Illinois. Gas is delivered to 
it at the points where its lateral trans. 
mission lines intersect the high pres- 
sure main of the Panhandle Company, 
Gas is furnished to the Illinois Nat. 
ural pursuant to a contract between it 
and the Panhandle Company approved 
by the Illinois Commerce Commission, 
When the gas enters the lateral trans- 
mission lines of Illinois Natural pres- 
sure is reduced for economical trans- 
portation and delivery. This compa- 
ny delivers the gas from its lateral 
lines to local public utility companies, 
which, in turn, distribute it to the 
general public. Before delivery to 
these local utilities the pressure is fur- 
ther reduced. 

Appellant argues that although all 
the property owned by it is located en- 
tirely in Illinois and although it sells 
natural gas only to Illinois utilities, it 
nevertheless is engaged in interstate 
commerce and is not subject to the 
regulations of the Illinois Commerce 
Commission. In support of this posi- 
tion, it points out that in packing the 
high pressure transmission line from 
day to day with natural gas from the 
sources of supply, Panhandle esti- 
mates the quantities of natural gas 
that will be used by Illinois Natural 
and other companies purchasing from 
Panhandle, in Illinois and_ other 
states, and each day continuously 
transports sufficient gas to satisfy the 
requirements of all of these custom- 
ers. 

Several cases claimed by both sides 
to be more or less analogous to the 
one before us have been cited and dis- 
cussed in the briefs. In East Ohio 
Gas Co. v. Tax Commission (1931) 
283 US 465, 75 L ed 1171, 515 Ct 
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499, 500, the East Ohio Gas Company 
was an Ohio corporation which fur- 
nished natural gas to consumers in 
more than fifty municipalities in that 
state. It bought part of its gas from 
outside the state. At the state line 
the gas went into this company’s high 
pressure transmission lines and these 
connected with distribution lines 
where less pressure was maintained. 
An Ohio statute taxed the gross re- 
ceipts of corporations engaged in the 
business of supplying natural gas to 
consumers within the state. It was 
held the proceeds from the sale of gas 
bought outside the state were taxable 
under the statute and the contention 
that this was interstate commerce was 
overruled. The Supreme Court of the 
United States said: “The transpor- 


tation of gas from wells outside Ohio 
by the lines of the producing compa- 
nies to the state line and thence by 
means of appellant’s high pressure 


transmission lines to their connection 
with its local systems is essentially na- 
tional—not local—in character and is 
interstate commerce within as well as 
without that state. The mere fact 
that the title or the custody of the gas 
passes while it is en route from state 
to state is not determinative of the 
question where interstate commerce 
ends.” This statement is relied on by 
appellant. However, the court went 
on to hold in that case: “But when 
the gas passes from the distribution 
lines into the supply mains, it neces- 
sarily is relieved of nearly all the pres- 
sure put upon it at the stations of 
the producing companies, its volume 
thereby is expanded to many times 
what is was while in the high pressure 
interstate transmission lines, and it is 
divided into the many thousand rela- 
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tively tiny streams that enter the small 
service lines connecting such mains 
with the pipes on the consumers’ 
premises. So segregated the gas in 
such service lines and pipes remains in 
readiness or moves forward to serve 
as needed. The treatment and divi- 
sion of the large compressed volume 
of gas is like the breaking of an orig- 
inal package, after shipment in inter- 
state commerce, in order that its con- 
tents may be treated, prepared for 
sale, and sold at retail.” (At pp. 470, 
471 of 283 US.) It is important to 
note in considering the instant case 
that it is not claimed appellant was 
engaged in intrastate commerce as far 
as its relations with the Panhandle 
Company are concerned. Here, as in 
the East Ohio Gas Company Case, su- 
pra, the claim is made that after the 
gas is in the lateral lines of Illinois 
Natural, its pressure reduced and 
ready for delivery to local utilities, it 

is no longer in interstate commerce. 
In State ex rel. Barrett v. Kansas 
Nat. Gas Co. 265 US 298, 68 L ed 
1027, PUR1924E 78, 44 S Ct 544, it 
was held the transportation of gas 
through pipe lines from one state to 
another for sale to distributing com- 
panies is interstate commerce. That 
same proposition is laid down in Pub- 
lic Utilities Commission v. Landon, 
249 US 236, 63 L ed 577, PUR1919C 
834, 838, 39 S Ct 268, 269. But in 
that case the court held: “But in no 
proper sense can it be said, under the 
facts here disclosed, that sale and de- 
livery of gas to their customers at 
burner-tips by the local companies op- 
erating under special franchises con- 
stituted any part of interstate com- 
merce. The companies received sup- 
plies which had moved in such com- 
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merce and then disposed thereof at re- 
tail in due course of their own local 
business.” The court also stated that 
“Interstate commerce is a practical 
conception and what falls within it 
must be determined upon considera- 
tion of established facts and known 
commercial methods.” 

In Rhode Island Pub. Utilities 
Commission v. Attleboro Steam & 
Electric Co. 273 US 83, 71 L ed 549, 
PUR1927B 348, 47 S Ct 294, a 
Rhode Island company sold electricity 
to a Massachusetts firm and made de- 
livery at the state line. It was held 
this was interstate commerce and the 
rates could not be regulated by the 
Rhode Island Public Service Commis- 
sion. That, clearly, was an attempt to 
regulate interstate commerce and is 
not in point here. 

In Southern Nat. Gas Corp. v. Ala- 
bama (1937) 301 US 148, 81 L ed 
970, 57 S Ct 696, 699, the question 
presented was whether the imposition 
of a franchise tax upon the Southern 
Natural Gas Corporation was invalid 
as a direct burden upon interstate 
commerce. There the Southern com- 
pany was engaged in the transmission 
of natural gas from Louisiana and 
Mississippi to various states. It had 
contracts for delivery of natural gas 
to four purchasers in Alabama. Three 
were intrastate utilities and the fourth 
aconsumer. The gas was delivered in 
continuous movement from the gas 
fields without break or interruption to 
the point of delivery, viz., the meter 
house at which the gas so sold was 
measured for the purpose of payment. 
At this point pressure was reduced and 
the gas measured. The contracts with 
the utilities contained detailed provi- 
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sions as to delivery, pressure, meas- 
urement, etc. The contract with the 
Tennessee company (the consumer) 
also provided the Southern company 
should maintain service lines to the 
different plants of the consumer. It 
was held the sale to this company was 
intrastate business. The court said 
there was no essential distinction be- 
tween the establishment of such a local 
activity to meet the needs of consum- 
ers in industrial plants and the service 
to consumers in the municipalities 
which was found in the East Ohio Gas 
Company Case, supra. The court also 
quoted with approval this language 
from State ex rel Barrett v. Kansas 
Nat. Gas Co. supra, PUR1924E at 
p. 83: “The business of supplying, 
on demand, local consumers, is a local 
business, even though the gas be 
brought from another state, and 
drawn for distribution directly from 
interstate mains ; and this is so wheth- 
er the local distribution be made by the 
transporting company or by independ- 
ent distributing companies. In such 
case the local interest is paramount, 
and the interference with interstate 
commerce, if any, indirect and of 
minor importance.” 

We think clearly the local interest, 
in the case before us, is paramount 
and the national interest indirect and 
of minor importance. No attempt is 
made to regulate the transmission or 
delivery while the gas is in the high 
pressure lines, on its way through the 
state of Illinois or from a point with- 
out to a point within Illinois. No 
such attempt is made until the gas has 
left the high pressure lines, its pres- 
sure reduced, and delivered to the 
wholly intrastate lines ready for de- 
livery to local utilities. The question 
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of what local utilities are entitled to be 
furnished with this gas is primarily 
one of local concern. Although the 
quantity of gas to be transmitted from 
the sources of supply will, of course, 
depend in part on the amount used in 
Illinois, that does not render the busi- 
ness of the distributing company in 
furnishing gas to local companies in- 
terstate in character. 

In view of our holding that the or- 
der of the Commission affects only 
intrastate commerce, the contention 
that the Natural Gas Act, 15 USCA 
§ 717 et seq. gives the Federal Pow- 
er Commission exclusive jurisdiction 
of the matters involved in this pro- 
ceeding must be overruled. The pro- 
visions of that act plainly show they 
apply only to interstate commerce, and 
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that the act was not intended to dis- 
turb the states in the exercise of their 
jurisdiction over the sale and distribu- 
tion of natural gas in intrastate com- 
merce. Thus, § 1(b) of the act reads, 
in part: “The provisions of this 
chapter shall apply to the transporta- 
tion of natural gas in interstate com- 
merce, to the sale in interstate com- 
merce of natural gas for resale for 
ultimate public consumption ; 
but shall not apply to any other 
transportation or sale of natural gas 
or to the local distribution of natural 
gas or to the facilities used for such 
distribution or to the production or 
gathering of natural gas.” 

The judgment of the circuit court 
is affirmed. 

Judgment affirmed. 





NEW HAMPSHIRE SUPREME COURT 


State 


Hampton Water Weeks Company 


(— NH —, 19 A(2d) 435.) 


Valuation, § 27 — Measures for rate making — Actual and reproductive costs. 


1, Actual and reproductive costs, with proper depreciation allowances, al- 
though important evidence on the issue of value, are not its sole criterion, 
but the nature of the enterprise, demand for its product, development and 
stability of the business, efficiency of management, steadiness of income, 
comparison with other forms of invested capital, and the state’s regulatory 
control are among the considerations of varying weight in determining 


value, p. 16. 


Valuation, § 85 — Accrued depreciation — Reproduction cost estimates. 


2. A depreciation allowance for present condition of plant must be made 
to equalize the difference between old and new when an estimate is made 


15 
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of the cost of a reproduced plant or of the cost of the present plant on 
the basis of present-day prices, p. 16. 

Depreciation, § 40 — Ownership of reserve. 
3. Depreciation reserve is an asset of the utility and does not belong to 
the customers, and, if by its use in maintenance it adds to actual value, 
the addition inures to the benefit of the owners of the utility, p. 16. 


[April 1, 1941.] 


— for rehearing in suit to set aside Commission rate 
order [38 PUR(NS) 72, 18 A(2d) 765]; motion denied. 


APPEARANCE: Frank R. Kenison, 
Attorney General, for the motion. 


PER CuRIAM: 

[1] The motion erroneously as- 
sumes that the finding of a value of 
$560,000 is based on actual and re- 
productive costs with no allowance for 
depreciation and with no consideration 
of other factors affecting value. 
While such costs, with proper depre- 
ciation allowances, are important evi- 
dence on the issue of value, they are 
not its sole criterion. The nature of 
the enterprise, the demand for its 
product, the development and stability 
of the business, the efficiency of man- 
agement, the steadiness of income, the 
comparison with other forms of in- 
vested capital, and the state’s regula- 
tory control of the utility are among 
the considerations of varying weight 
in determining value. In measurable 
degree these factors, so far as found 
to produce strength and soundness of 
investment, were found to create an 
increase of value over value tested 
only by investment costs with due ad- 
justment for price changes in costs. 


It may be noted that the opinion finds 
the reproductive cost to be, not $660,- 
000, but not less than that figure. 

[2, 3] It is a misconstruction of 
the opinion to say that it does not rec- 
ognize depreciation as an element de- 
preciating value. It is true that the 
depreciation reserve is required to 
maintain actual investment. It is al- 
so true that in the estimate of a cost 
of a reproduced plant or of the cost of 
the present plant on the basis of pres- 
ent-day prices, a depreciation allow- 
ance for present condition of the plant 
must be made to equalize the differ- 
ence between old and new. And the 
conclusion of a value of $560,000 in 
no wise ignored the bearing of de- 
preciation both in maintaining condi- 
tion of the plant and in limiting value. 
The statement in the opinion that the 
depreciation reserve is an asset of the 
utility was made to combat the Com- 
mission’s erroneous theory that it be- 
longs to the customers. If, by its use 
in maintenance, it adds to actual value, 
the addition enures to the benefit of 
the owners of the utility. 

Motion denied. 
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UNITED STATES v. RESLER 


UNITED STATES SUPREME COURT 


United States 


2 
Leamon Resler et al. 


[No. 616.] 
(— US —, 85 L ed —, 61 S Ct 820.) 


Certificates of convenience and necessity, § 139 — Transfer — Necessity of au- 
thorization — Interstate Commerce Commission. 


1. The exception in § 213 (e) of the Motor Carrier Act of 1935 (requir- 
ing authority from the Interstate Commerce Commission for consolidation, 
merger, purchase, lease, operating contract, or acquisition of control, ex- 
cept where the total number of motor vehicles involved is not more than 
twenty) does not place beyond the reach of § 212 (b) (relating to author- 
ization for the transfer of a certificate or permit) transfers of operating 
rights where not more than twenty vehicles are involved, p. 18. 


Certificates of convenience and necessity § 5 — Powers of Interstate Commerce 
Commission — Rule as to transfer. 


2. The Interstate Commerce Commission has statutory authority to rule 
that assent of the Commission is a condition precedent to an effective trans- 
fer of an operating permit of a motor carrier, p. 18. 


[April 14, 1941.] 


PPEAL from judgment of District Court for the district of 
Colorado sustaining a special plea in bar to an information 
charging a motor carrier with a violation of the Federal Motor 
Carrier Act by engaging in interstate motor carrier operations 
without a certificate of public convenience and necessity; judg- 
ment reversed and cause remanded for further proceeding. 


¥ 


APPEARANCES: Fowler Hamilton, first is whether § 213(e) 49 USCA 


of Washington, D. C., argued the 
cause for appellant; Harry S. Silver- 
stein, of Denver, Colorado, submitted 
the cause for appellee. 


Mr. Justice Murpuy delivered the 
opinion of the court: This appeal 
presents two important questions af- 
fecting the administration of the Mo- 
tor Carrier Act of [August 9] 1935 
(49 Stat. at L. 543, Chap. 498). The 
[2] 


§ 313(e) places beyond reach of § 212 
(b), 49 USCA § 312(b) transfers of 
operating rights where not more than 
twenty vehicles are involved. The 
second is whether the Interstate Com- 
merce Commission possessed statu- 
tory authority to rule that assent of 
the Commission is a condition prece- 
dent to an effective transfer which is 

subject to § 212(b). 
In July, 1940, the United States 
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filed an information against appellee 
charging that he had engaged in in- 
terstate motor carrier operations over 
a specified route in Colorado without 
a certificate of public convenience and 
necessity required by § 206(a) of the 
Motor Carrier Act of 1935, 49 USCA 
§ 306(a). Appellee filed a special 
plea in bar alleging in substance that 
he had not violated § 206(a) because 
he had acquired the requisite certifi- 
cate from one Brady to whom it had 
been issued originally, and that the ap- 
proval of the Interstate Commerce 
Commission was not necessary to val- 
idate that transfer. The district court 
sustained this plea, and the United 
States appealed directly to this court. 
[March 2, 1907] 34 Stat. at L. 1246, 
Chap. 2564, 18 USCA § 682. Coun- 
sel for appellant and appellee have 
stipulated that not more than twenty 
vehicles were involved in the transfer 


from Brady to appellee, and that the 
Interstate Commerce Commission has 
not approved that transfer. 


[1] The transfer is governed by 


§ 212(b). That section provides: 
“Except as provided in § 213, any 
certificate or permit may be transferred 
pursuant to such rules and regula- 
tions as the [Interstate Commerce] 
Commission may prescribe.” Section 
213, regulating consolidations, merg- 
ers, and other acquisitions of control 
of motor carriers, provides in subsec- 
tion (e) that “. the provisions 
of this section requiring authority 
from the Commission for consolida- 
tion, merger, purchase, lease, operat- 
ing contract, or acquisition of control 
shall not apply where the total num- 
ber of motor vehicles involved is not 
more than twenty.” 

The obvious sense of § 212(b) 
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could hardly be expressed more apt- 
ly than in the language quoted. Sec- 
tion 213(e) is equally explicit. Read 
together, the two sections can mean 
only that a transfer involving not 
more than twenty vehicles is gov- 
erned by § 212(b) and the regula- 
tions enacted pursuant to it. The 
phrase “except as provided in § 213” 
was intended to remove from the 
sweep of § 212(b) only those trans- 
fers which were within the compass 
of § 213. It was never intended to 
place beyond reach of § 212(b) the 
transfers which § 213(e) expressly 
placed beyond reach of § 213. 

[2] Notwithstanding the fact that 
the instant transfer is subject to § 212 
(b), appellee challenges the Commis- 
sion’s authority to enact Rule 1(d) 
which provides: “No attempted 
transfer of any operating right shall 
be effective except upon full compli- 
ance with these rules and regulations 
and until after the Interstate Com- 
merce Commission has approved such 
transfer as herein provided. . . .” 
Order of July 1, 1938, 3 Fed. Reg. 
2157. 

Power to make rules regulating 
the transfers embraced in § 212(b) 
derives from the phrase in that sec- 
tion “pursuant to such rules and reg- 
ulations as the Commission may pre- 
scribe,” and from § 204(a) (6), 49 
USCA § 304(a) (6) which makes 
it the duty of the Commission to “ad- 
minister, execute, and enforce all pro- 
visions of [the Motor Carrier Act], 
to make all necéssary orders in con- 
nection therewith, and to prescribe 
rules, regulations, and procedure for 
such administration. oP 
doubtedly the power to prescribe reg- 
ulations is not unlimited, but neither 
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section provides nor implies that the 
Commission is without authority to 
rule that parties to a proposed trans- 
fer which is governed by § 212(b) 
must first obtain the consent of the 
Commission. Indeed, the conclusion 
is inescapable that such a rule is clear- 
ly within the regulatory power which 
Congress intended to confer on the 
Commission, for Congress could in- 
sure effective enforcement of other 
sections of the act only by granting the 
Commission power to enact regula- 
tions broad enough to authorize Rule 
1(d). 

Sections 213(a) and 213(b) care- 
fully provide in detail for the regu- 
lation of transfers of operating rights 
by merger, consolidation, or by other 
specified means. Section 213(a) (1) 
expressly stipulates that the approval 
of the Commission must precede a 
transfer which is subject to § 213. 
the administration of 


Manifestly, 
§§ 213(a) and 213(b) would be se- 
riously hampered if the Commission 
were powerless to make the same re- 
quirement with respect to transfers 
subject to § 212(b), particularly since 
the number of vehicles involved may 


determine which section 
cable. 

In many respects a transferee such 
as appellee stands in the same relation 
to the Commission as an original ap- 
plicant for permission to operate. 
Many inquiries which are relevant to 
the initial application are equally rele- 
vant to the proposed transfer. Section 
206(a), 49 USCA § 306(a), with im- 


is appli- 


material exceptions, permits common 
carriers by motor vehicles to operate 
only if the carrier has first obtained a 
certificate of public convenience and 
necessity. Section 207(a), 49 USCA 
§ 307(a) expressly conditions issu- 
ance of the certificate on findings by 
the Commission that the applicant is 
“fit, willing, and able properly to per- 
form the service proposed and to con- 
form to the provisions of [the Mo- 
tor Carrier Act] and the requirements, 
rules, and regulations of the Com- 
mission thereunder, and that the pro- 
posed service, to the extent to be au- 
thorized by the certificate, is or will 
be required by the present or future 
public convenience and _ necessity.” 
Plainly the finding of the requisite 
fitness, willingness, and ability of the 
first applicant is wholly inapplicable 
to his proposed transferee (see Rule 
2(c), 3 Fed. Reg. 2158), and the op- 
erations inceptively authorized no 
longer may serve public convenience 
and necessity because conditions have 
changed. See Rule 6, 3 Fed. Reg. 
2158; compare §§ 208(a), 212(a), 
49 USCA §§ 308(a), 312(a). It is 
evident that full enforcement of §§ 206 
(a) and 207 (a) likewise would be im- 
peded if the Commission lacked pow- 
er to rule that its consent must precede 
a transfer subject to § 212(b).? 

We conclude that the Commission 
acted within its authority to prescribe 
rules and regulations to implement 
§ 212(b) in ruling that its consent was 
a condition precedent to an effective 
transfer governed by that section. It 





1 Absent such power, the Commission would 
encounter similar difficulties in the adminis- 
tration of other sections. Section 215, 49 
USCA § 315, requires the Commission to 
withhold a certificate until the carrier has 
complied: with Commission regulations exact- 
ing security for damage to persons and prop- 


19 


erty. Section 217, 49 USCA § 317, compels 
specified carriers to file tariff schedules. Sec- 
tion 221, 49 USCA § 321, obligates motor 
carriers to file written designations of agents 
for service of process and Commission orders. 

See also §§ 220, 223, 49 USCA §§ 320, 323. 
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was not compelled to contest the legal- 
ity or propriety of such a transfer aft- 
er it had been completed. 


The judgment of the district court 
is reversed and the cause is remanded 
for further proceedings. 





MASSACHUSETTS DEPARTMENT OF PUBLIC UTILITIES 


Re Customers of Plymouth County Electric 
Company 


[D.P.U. 6369.] 


Rates, § 149 — Reasonableness — Economic conditions — Prospective cost. 
A rate reduction is not in the public interest during a period of critical 
conditions when increased taxes, wages, and other costs are in prospect 
and a reduction in rates would be very slight per customer, but to the 
company would be relatively so large that it might adversely affect the 
company’s revenue so that higher rates might have to be sought as prices 


rise. 


Security issues, § 105 — Interest rate on loans. 


Criticism of an interest rate of 6 per cent on loans where rates more nearly 
approximating 3 per cent are not uncommon on loans of the same char- 


acter, p. 22. 


[May 15, 1941.] 


ETITION by customers for reduction in electric rates; petition 


dismissed. 


By the DEPARTMENT: The twenty- 
one customers who are petitioners in 
this case seek a reduction in the rates 
charged for electricity by the Plym- 
outh County Electric Company (G. 
L. Ter. Ed. chap. 164, § 93). 

The company does not generate 
electricity it distributes throughout the 
territory which it serves but purchases 
nearly all of it from the New Bedford 
Gas and Edison Light Company under 
a contract which counsel for the peti- 
tioners concedes is an advantageous 
one for the Plymouth County Electric 
Company. The issue to be decided is 
whether the company is charging rates 
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which produce for it more than a fair 
rate of return. 

The par value of the outstanding 
capital stock of the company is $1,- 
358,050 and the premiums paid into 
the treasury thereon amount to $255,- 
134, making a total of $1,613,204 
paid into the treasury of the company 
by the stockholders. The par value of 
the common stock and premiums 
thereon, together with the company’s 
surplus, is $1,717,815. The compa- 
ny’s investment in plant is $2,686,237. 
Its reserve for depreciation is $955,- 
604 and its plant investment, less de- 
preciation reserve, is $1,730,633. The 
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RE CUSTOMERS OF PLYMOUTH COUNTY ELECTRIC CO. 


foregoing figures are as of December 
31, 1940. 

The net earnings of the company 
available for dividends in 1940 were 
$164,235, a return equal to 9.49 per 
cent on the plant investment less the 
reserve for depreciation, 10.18 per 
cent on the stock and premium, and 
9.56 per cent on the stock premium 
and surplus. In the year 1939 the 
earnings available for dividends were 
$171,325, yielding a rate of return 
equal to 9.90 per cent on the plant in- 
vestment less depreciation reserve, 
10.62 per cent on the stock and pre- 
mium, and 10.03 per cent on the stock 
premium and surplus. In the year 
1938 the net earnings available for 
dividends were $153,521 and in 1937 
were $150,545. 

Effective as of January 1, 1941, 
the company revised its rate schedules 
to achieve for its customers a reduc- 
tion of approximately $49,000 per an- 
num. 

It is to be expected that due to the 
present critical conditions which are 
general, the company will experience 
during the current year, and no doubt 
for some time to come, increased op- 
erating expenses which will in the ag- 
gregrate combine to reduce its rate 
of return. Under the provisions of 
the coal clause in the company’s con- 
tract for the purchase of power, it is 
estimated that the company will have 
to pay an increase, due to the rise in 
the price of coal, at the rate of ap- 
proximately $11,000 per annum, com- 
mencing as of May 1, 1941. The ex- 
pected increase in the rate of the Fed- 
eral Corporate Income Tax from 24 
per cent to at least 30 per cent will ac- 
count for about $4,500 additional in- 


come tax. Adjustments in the hourly 
wage rate presently in effect will result 
in an increase of from $2,500 to $3,- 
000 per annum depending on the 
amount of overtime work. The re- 
cent conflagration in the town of 
Marshfield, which is served by the 
company, caused uninsured loss to 
company property approximating 
$15,000 and a revenue loss esti- 
mated to be $7,000 per annum, which 
of course will be reduced as service 
is restored. These factors combined 
with the recent rate reduction and ad- 
ditional increases in labor and material 
cost, should have a material adverse 
effect on the earnings of the company. 

There are other factors which must 
be considered in this case. The ter- 
ritory served by the company com- 
prises 328 square miles, containing a 
year-round population of about 33,- 
000 persons or about 100 persons per 
In this territory the 


square mile. 
company maintains 590 miles of dis- 


tribution lines. The average number 
of customers per mile of distribution 
line is 29 in summer and 22 in winter ; 
10.26 per cent of the bills are for 10 
kilowatt hours or less, 65.69 per cent 
are for 50 kilowatt hours or less, 
88.03 per cent are for 100 kilowatt 
hours or less, and 11.97 per cent of all 
the bills are for over 100 kilowatt 
hours. It is apparent, therefore, that 
in this sparsely populated area of rela- 
tively small quantity customers the 
company is faced with larger mainte- 
nance and operation problems than is 
the case is a thickly populated and 
compact area where the demand per 
customer is larger and that mainte- 
nance in this territory is year-round 
although a sizable number of custom- 
ers are seasonal. The facts present a 
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situation which is not conducive to 
rate reduction at this time. 

The contention is made in behalf 
of the petitioners that if the company 
will reduce its rates very materially, 
then the resulting saving in income 
taxes will be such as to still leave a 
revenue sufficient to yield a fair and 
adequate rate of return. It is a fact 
that a reduction in income will result 
in a smaller income tax but the con- 
sequences of a drastic reduction are 
not so fortuitous as counsel for the 
petitioners envisages. In the year 
1940 the net earnings before payment 
of taxes were about $326,000. All 
taxes amounted to about $164,000, of 
which the Federal income taxes were 
about $63,000. The greater part of 
the total tax bill for all categories is 
based on taxes without reference to 
income, so that the contention is not 
sound. 

Some consideration is to be given to 
the fact that the last stock which was 
issued by the company, in December, 
1935 (D. P. U. Nos. 4796, 4797) 
was at a price of $32.75 per share, 
a price which reflected the value of the 
company’s stock at the time. The rate 
of return on the capital stock in 1940 
based on that value is 8.85 per cent. 


Upon all the evidence, especially in 
the light of general conditions, we be- 
lieve that the public interest will be 
better served by declining to order a 
further reduction in rates at this time. 
The company’s income is fixed by the 


established rates while its costs of 
operation are, in spite of prudent man- 
agement, likely to be uncontrollable. 
Under all the circumstances, we per- 
ceive no real advantage to the custom- 
ers in ordering now a reduction in 
rates which, per customer, would be 
very slight but which to the company 
would be relatively so large that it 
might adversely affect the company’s 
revenue so that higher rates might 
have to be sought as prices rise. A 
relatively small reduction in rates 
would not of itself necessarily tend 
to increase revenue. The critical 


character of the times does not war- 
rant a further reduction beyond the 
reduction of $49,000 effective last 
January. 


There is a point which we take this 
opportunity to mention. It is that this 
company appears to be paying inter- 
est at the rate of 6 per cent per annum 
on loans aggregating $150,000. This 
rate is too high. Rates more nearly 
approximating 3 per cent are not un- 
common on loans of this character. 

Following public hearings, the last 
of which was held on April 23, 1941, 
after due notice, and after considera- 
tion, it is 

Ordered: That the petition of cus- 
tomers of Plymouth County Electric 
Company for a reduction in the rates 
charged for electricity sold and de- 
livered by said company be and the 
same is denied. 

Petition dismissed. 
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NORTHERN STATES POWER CO. v. FEDERAL POWER COM. 


UNITED STATES CIRCUIT COURT OF APPEALS 
SEVENTH CIRCUIT 


Northern States Power Company 
Vv. 
Federal Power Commission 


[No. 7419.] 
(118 F(2d) 141.) 


Accounting, § 3 — Powers of Federal Commission — Licensed power project. 
1. The Federal Power Commission, in making a determination of actual 
legitimate original cost of a federally licensed power project, may direct 
elimination of items found not to constitute real assets and establish uni- 
form accounting, p. 25. 


Accounting, § 3 — Powers of Federal Commission — Licensed power project — 
Elimination of items. 

2. An order of the Federal Power Commission, in a proceeding to deter- 
mine the actual legitimate original cost of a federally licensed power project, 
requiring the elimination of items found not to constitute real assets is 
not invalid on the ground that it is unnecessary at the time for the reason 
that the conditions making it desirable or necessary that the government 
ascertain the cost have not yet arisen; an interpretation of the Federal 
Power Act so as to extend indefinitely the time for action by the Com- 
mission would be unreasonable, p. 25. 


Accounting, § 3 — Jurisdiction of Federal Commission — Conflicting jurisdiction 
of state — Accounts of licensed power company. 
3. Enforcement of a direction by the Federal Power Commission that a 
company licensed to construct a power project eliminate from its accounts 
items found not to constitute real assets does not infringe upon the juris- 
diction of the state Commission authorized to regulate rates of the com- 
pany, as each Commission is empowered to act within its own field, p. 
4 


Accounting, § 3 — Powers of Federal Commission — Question of management 
— Licensed power project. 

4. An order of the Federal Power Commission requiring that a company 
licensed to construct a power project eliminate from its accounts items 
found not to constitute real assets is not invalid on the ground that it invades 
the field of management, since it merely completes the statutory duty of 
finding the cost of construction by directing the company to enter upon 
its books the determined cost, and this is not management but regulation 
contemplated by the Federal Power Act, p. 25. 


Accounting, § 3 — Powers of Federal Commission — Elimination of items — 
Licensed power project — Confiscation. 

5. An order of the Federal Power Commission directing that a company 
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licensed to construct a power project eliminate from its accounts items 


found not to constitute real assets does not unconstitutionally confiscate 
property ; it does not deprive of property, but directs that the records shall 


accord with the facts, p. 26. 


[February 28, 1941.] 


EVIEW of order of Federal Power Commission requiring 
R federally licensed power company to eliminate certain 
items from accounts in accordance with finding of actual legiti- 
mate original cost under Federal Power Act; order affirmed. 

See (1940) 33 PUR(NS) 279. 


APPEARANCES: A. Louis Flynn 


and Helmer Hansen, both of Chicago, 
for petitioner ; William S. Youngman, 
Jr., General Counsel Federal Power 
Commission, of Washington, for re- 
spondent. 

Before Sparks and Kerner, Circuit 
Judges, and Lindley, District Judge. 


Linney, D. J.: Petitioner, a 
Wisconsin utility corporation, seeks 
to have reviewed and set aside a 
portion of an order of the Federal 
Power Commission. The proceeding 
originated in October, 1921, when pe- 
titioner’s application to have its utility 
project licensed in accord with the 
Federal Water Power Act, 16 USCA 
§ 791 et seq., was granted. In due 
course it filed its claim of “actual legiti- 
mate original cost” as provided by the 
statute. The Commission made deter- 
mination of such cost, eliminating in 
its order, items aggregating $208,- 
526.72, which petitioner had claimed 
as part thereof. The propriety of this 
portion of the order is not involved in 
the present review. The jurisdiction 
of the Commission to act and its find- 
ings in the respect mentioned are not 
questioned. Petitioner, however, com- 
plains of that part of the order which 
directed that the amount disallowed 
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be charged off the books of petitioner, 
in accord with the pertinent provisions 
of the Uniform System of Accounts 
prescribed by the Commission. In 
other words, petitioner insists that the 
Commission has no power to direct 
that items of cost admittedly not a 
part of its net investment be stricken 
from its books of account. 

The act contemplates construc- 
tion and operation of water power 
projects on navigable waters or on 
government lands, in pursuance of a 
license granted by the Commission. 
When the statute or license is violated 
or a war emergency occurs or the li- 
cense ends, the government may take 
over a project upon reimbursement of 
the licensee for its net investment 
therein. Section 3 (13) of the act 
provides that “net investment” shall 
mean the actual legitimate original 
cost thereof, as defined and interpret- 
ed in the classification of investment 
in road and equipment, of the Inter- 
state Commerce Commission (issue 
of 1914) plus additions and better- 
ments and less certain specified items. 
The act establishes terms covering 
amortization reserves and annual 
charges to be paid by the licensee, re- 
quires the latter to file a statement of 
the cost of the project and grants to 
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the Commission regulatory super- 
visory power. 

There is no express statutory man- 
date requiring a licensee to make its 
books conform to the Commission’s 
determination of actual legitimate 
original cost. But, in Alabama Pow- 
ed Co. v. McNinch (1937) 68 App 
DC 132, 21 PUR(NS) 225, 231, 94 
F(2d) 601, 606, the court said: 

“Under these provisions it is clear 
that the Commission has authority to 
determine the actual legitimate orig- 
inal cost of a project and to require the 
licensee to set up his books showing the 
cost as thus determined.” 

[1] If the Commission is intelli- 
gently to exercise its extensive regula- 
tory and supervisory power, it must 
have been intended that it shall have 
power to do everything essential to the 
execution of its clearly granted powers 
and the achievement of the purposes 
of the legislation. Clarion River Pow- 
er Co. v. Smith, 61 App DC 186, PUR 
1932E 149, 59 F(2d) 861: The provi- 
sions for determination of cost of the 
utility’s property and regulation there- 
of were obviously inserted in the act 
in order to furnish adequate protection 
to the government as well as to mem- 
bers of the public served by the utility. 
It is only reasonable that, in order 
properly to perform its duties, the 
Commission may direct elimination of 
items found not to constitute real as- 
sets and establish uniform accounting. 
Such is the necessary implication of 
the act. 16 USCA § 825 et seq. ; Kan- 
sas City S. R. Co. v. United States 
(1913) 231 US 423, 440, 58 L ed 296, 
34S Ct 125, 52 LRA(NS) 1; Nor- 
folk & W. R. Co. v. United States 
(1932) 287 US 134, 141, 77 L ed 218, 
53 S Ct 52; Atlanta, B. & C. R. Co. v. 


United States (1935) 296 US 33, 80 
L ed 25, 56 S Ct 12; Chesapeake & O. 
R. Co. v. United States (1933) 5 F 
Supp 7, 14. 

[2] Petitioner argues that the order 
is wholly unnecessary at the present 
time, for the reason that the conditions 
making it desirable or necessary that 
the government ascertain the cost have 
not yet arisen. We agree with Clarion 
River Power Co. v. Smith, supra, that 
an interpretation of the act so as to ex- 
tend indefinitely the time for action by 
the Commission would be unreason- 
able. We are impelled to this thought 
by the provisions of the act contem- 
plating exercise of constant regulatory 
power by the Commission. 

[3] It is likewise urged that to en- 
force the portion of the order com- 
plained of is to infringe upon the ju- 
risdiction of the Public Utility Com- 
mission of the state of Wisconsin, 
which, in fixing rates, determines val- 
ues, but, as the Commission itself com- 
mented, the order is in no wise binding 
upon the Wisconsin Commission ; nor 
the act of the latter binding upon the 
former. The system of accounting 
prescribed by the Commission does not 
preclude accounting regulation by the 
state body. The act plainly indicates 
the contrary in these words, “nothing 
in this chapter shall relieve any public 
utility from keeping any accounts, 
memoranda, or records which such 
public utility may be required to keep 
by or under authority of the laws of 
any state.” 16 USCA § 825. Each 
Commission is empowered to act with- 
in its own field. 

[4] Petitioner insists further that 
the order invades the field of manage- 
ment. We cannot attribute to it such 
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significance. It merely carries to com- 
pletion the statutory duty of finding 
the cost of construction by directing 
petitioner to enter upon its books the 
determined cost. This is not manage- 
ment; it is regulation by the Commis- 
sion contemplated by the act. The 
grant of a license, being a privilege 
from the sovereign, can be justified only 
on the theory of resulting benefit to the 
public. The act, therefore, should re- 
ceive a practical construction,—one 
enabling the Commission to perform 
facilely the duties required of it 
by Congress. Interstate Commerce 
Commission v. Goodrich Transit Co. 
(1912) 224 US 194, 56 L ed 729, 32 
S Ct 436; Fox River Paper Co. v. 
Railroad Commission (1927) 274 US 
651, 71 L ed 1279, 47 S Ct 669; Unit- 
ed States v. Appalachian Electric Pow- 
er Co. (1940) 311 US 377, 85 L ed 
—, 36 PUR(NS) 129, 61S Ct 291. 


[5] Nor does petitioner make out a 
case of confiscation contrary to its con- 
stitutional rights. The Commission is 
granted by Congress the right to de- 


termine the value of the assets. It has 
eliminated certain items, the validity 
of which elimination is not before us 
and must, therefore, be presumed. In 
other words, the items excluded are, 
under the finding and order of the 
Commission unappealed from, not 
properly part of the legitimate cost, not 
real assets. The order works no dep- 
rivation of property. It is a direc- 
tion that the record shall accord with 
the facts. Kansas City S. R. Co. v. 
United States, supra. In this connec- 


tion petitioner relies upon New York 
Edison Co. v. Maltbie (1935) 244 
App Div 685, 9 PUR(NS) 155, 281 
NY Supp 223, and affirmance thereof 
in (1936) 271 NY 103, 15 PUR 
(NS) 143, 2 NE(2d) 277, where the 
court held that the power to compel a 
corporation to write off, from its 
book value, a loss which it had not 
sustained or to give up a part of its 
constitutional rights could not be 
granted by the legislature. This is 
sound doctrine, but the decision is not 
applicable to the case at bar. The rec- 
ord before us is devoid of evidence 
that the items eliminated and directed 
to be charged against surplus consti- 
tute actual assets. Rather the case 
is within American Teleph. & Teleg. 
Co. v. United States (1936) 299 
US 232, 81 L ed 142, 16 PUR 
(NS) 225, 231, 57 S Ce 170, at- 
firming (1936) 14 F Supp 121, 15 
PUR(NS) 413, where Mr. Justice 
Cardozo held that strike off of an 
amount should be approved where it 
appears to be a fictitious or paper in- 
crement. He distinguished the Malt- 
bie Case thus: “. there was an 
inflexible requirement that an account 
. be written off in its entirety out 
of surplus, whether the value there 
recorded was genuine or false.” On 
the record before us, we must accept 
the finding that the items eliminated 
represent no property right. The 
Commission has so held and the de- 
termination is not on review; it is 
binding upon us. 
The order is affirmed. 
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SUNSHINE BUS LINES, INC. v. RAILROAD COMMISSION 


TEXAS COURT OF CIVIL APPEALS. AUSTIN 


Sunshine Bus Lines, Incorporated 
Vv. 


Railroad Commission et al. 


[No. 9104.] 
(149 SW (2d) 228.) 


Commissions, § 46 — Action as a body — Meetings — Examination of testimony. 
1. The Commission substantially complies with the Motor Carrier Law in 
granting an application for a certificate after a full hearing before a duly 
appointed examiner where the testimony is reduced to writing, read by 
one Commissioner, and discussed with another who is ill at his home or 
at a hospital, if, as a result of such examination of the case, the two Com- 
missioners mutually agree and determine to grant the application, p. 30. 


Commissions, § 48 — Action through agents — Ministerial functions. 


2. The Commission having decided to grant a certificate at a meeting held 
for that purpose, the matter of signing or executing the order is a minis- 
terial function which can be delegated to a duly appointed and acting sub- 
ordinate, p. 30. 


Monopoly and competition, § 44 — Motor carriers — Unserved territory. 
3. The Commission properly granted an operating certificate to a motor 
carrier where only a portion of the proposed motor carrier route was 
covered by existing bus service and there was testimony by witnesses 
living along the proposed route that they had no bus service and that the 
proposed service was needed and would be beneficial to them and a con- 
venience to the people of the communities along the route, p. 30. 


Monopoly and competition, § 11 — Commission powers — Grant or denial of 
certificates. 

4, Adequacy of existing motor carrier service over an entire proposed 
route is a matter within the discretion of the Commission, and if service 
rendered over one route is not adequate to meet the needs of adjacent terri- 
tory which must be served over another highway, although between the 
same terminals, it is the Commission’s function to determine whether 
such public convenience could be best met by an existing carrier or by grant- 
ing a certificate to a competitor, p. 30. 


[March 12, 1941. Rehearing denied April 2, 1941.] 


PPEAL from judgment affirming Commission order grant- 
d \ ing motor carrier certificate; affirmed. 


¥ 


APPEARANCES: Everett L. Looney, Terrell, for appellant; Carl L. Phin- 
of Austin, and Barnes & McElroy, of ney, of Dallas, Carlisle & Henry, of 
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Kaufman, and Wheeler & Wheeler, of 
Austin, for appellee H. A. Wimpee; 
Gerald C. Mann, Attorney General, 
and Geo. W. Barcus and Glenn R. 
Lewis, Assistant Attorneys General, 
for appellee Railroad Commission. 


Bratr, J.: This litigation arose as 
an appeal under the Motor Carrier 
Act (Art. 91la, § 17, Vernon’s Ann. 
Civ. Stat.) from the order of the Rail- 
road Commission granting appellee, 
H. A. Wimpee, a certificate to operate 
a motor bus service from Dallas to 
Van via Seagoville, Crandall, Gas- 
tonia, Kaufman, Ola, Cedarvale, and 
Canton, and return to Dallas over the 
same route. Appellant, Sunshine Bus 
Lines, Inc., the operator of a bus serv- 
ice over the portion of the proposed 
route between Kaufman and Seago- 
ville, unsuccessfully sought in the trial 
court and here seeks to have the order 


granting the certificate declared in- 
valid upon the following grounds or 
points : 


1. Because in granting the certifi- 
cate and in executing the order com- 
plained of, the Commission “did not 
act as a collective body, did not hold 
a meeting, but acted as individuals 
only; Commissioners Sadler and 
Smith purportedly executed said order 
and said certificate, but not as a result 
of any meeting, but separately and as 
individuals, at different times and at 
different places, Commissioner Sadler 
affixing his signature to same at Aus- 
tin, the seat of government, and Com- 
missioner Smith not affixing his sig- 
nature at all, but to the contrary, his 
signature was affixed thereto in the 
office of the Railroad Commission at 
Austin by his private secretary, Mrs. 
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Perie Stevenson, when he was absent 
from said office and out of Austin.” 

2. Because the order “did not re- 
sult from a regularly scheduled or 
called meeting of the Railroad Com- 
mission, but was held at Marlin, Texas, 
attended only by Commissioners Smith 
and Sadler, of which purported meet- 
ing Commissioner Thompson did not 
have notice, he did not attend.” 

3. “Because the testimony before 
the Commission failed wholly to show 
that the public necessity existed for the 
service proposed by appellee Wimpee, 
and it wholly failed to show that the 
existing service over such route was 
inadequate.” 

Neither of these contentions is sus- 
tained. 

The application for the permit was 
filed January 24, 1940, and was set for 
and a hearing held at Kaufman on 
February 20 and 21, 1940, before the 
duly appointed examiner of the Com- 
missioner. The testimony taken at 
this hearing was reduced to writing in 
question and answer form by the offi- 
cial reporter of the Commission, which 
was completed on March 16, 1940, and 
was through the proper officials of the 
Commission delivered to Commission- 
er Sadler on that date. Commissioner 
Sadler testified that Commissioner 
Smith became ill about the middle of 
February, 1940, and was confined to 
his home in Austin and in a hospital 
at Marlin for several months, during 
which time he did not come to his office 
in Austin; that Commissioner Thomp- 
son was absent from his office most 
of the time of the consideration of the 
application in question, and from those 
in his office witness was unable to ob- 
tain any information as to his where- 
abouts; and that for this reason he 
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was compelled to confer with Com- 
missioner Smith either at his home or 
in Marlin about all matters coming be- 
fore the Commission; that upon re- 
ceipt of the transcript of the testimony 
in the instant case he read it, and on the 
following day took it to the hospital at 
Marlin; that prior to that time he and 
Commissioner Smith had discussed the 
application at least twice; that on 
March 17, 1940, he took the matter up 
with Commissioner Smith at the hos- 
pital in Marlin, discussed the testimony 
with him at length, Smith not reading 
it because of illness ; that on that occa- 
sion he and Commissioner Smith went 
fully into the matter together and mu- 
tually agreed and determined to grant 
the application for the certificate ; and 
that on this occasion and all occasions 
during the illness of Commissioner 
Smith, they transacted the business of 
the Commission in the same manner in 
those places as they would have done in 
the offices of the Commission in Aus- 
tin, or elsewhere. 

Commissioner Sadler further testi- 
fied that upon returning to Austin he 
caused the order to be prepared grant- 
ing the certificate to appellee; that he 
signed it and Commissioner Smith’s 
name was affixed thereto by his secre- 
tary at Austin, under authority of 
Commissioner Smith. The certificate 
had affixed to it the signature of both 
Sadler and Smith, and no claim is 
made that Smith did not authorize the 
signing of his name to all the instru- 
ments in question. Nor was it shown 
that the absent member was in any 
way displeased with the action of the 
Commission, nor that he would have 
been present if notified of the meetings 
at which the application of appellee 
was discussed and finally granted. A 


motion for a rehearing was filed by 
appellant, which together with the ex- 
ceptions to the order granting the cer- 
tificate and the application for oral 
argument were considered by Commis- 
sioner Sadler and overruled. That in 
accordance with the agreement be- 
tween him and Commissioner Smith, 
he took the motion for rehearing up 
with Smith’s secretary, and asked her 
to call him about the matter by phone. 
The signatures of both Sadler and 
Smith were affixed to the order over- 
ruling the exceptions and motion for 
a rehearing, and the order was duly 
attested by the secretary of the de- 
partment, Mr. Petet, as were all other 
orders involved in the the application 
of appellee. 

Art. 14, R. S. 1925, provides: 
“The majority of any legally consti- 
tuted board or Commission, unless 
otherwise specifically provided, shall 
constitute a quorum for the transac- 
tion of business.” 

The material portions of § 12 of 
Art. 91la of the Motor Carrier Law 
provide: “ The Commission or 
any member thereof, or authorized 
representative of the Commission, 
shall have the power to compel the at- 
tendance of witnesses, swear wit- 
nesses, take their testimony under 
oath, make record thereof, and if such 
record is made under the direction of 
a Commissioner, or authorized repre- 
sentative of the Commission a ma- 
jority of the Commission may upon 
the record render judgment as if the 
case had been heard before a majority 
of the members of the Commission. 
The Commission shall have the power 
and authority under this act (Art. 
91la; Pen. Code Art. 1690a) to do 
and perform all necessary things to 
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carry out the purpose, intent, and pro- 
visions of this act, whether herein 
specifically mentioned or not, and to 
that end may hold hearings at any place 
in Texas which it may designate.” 
[1] The statutes do not require that 
notice of the meetings of the Commis- 
sion to transact its business be given 
any of the Commissioners. Nor do 
they require that all members be pres- 
ent, but to the contrary provide that 
two or a majority of the Commission- 
ers may transact its business. The 
law assumes that each Commissioner 
will make himself available and will 
keep up with the business of the Com- 
mission, and also assumes that on 
many occasions all of the Commission- 
ers cannot be present. The testimony 


of Commissioner Sadler showed such 
to be the situation in the instant case. 
The law also provides that the Com- 
mission may hold its meetings to trans- 


act its motor bus business “at any place 
in Texas which it may designate.” 
Commissioner Sadler further testified 
that during the several months’ illness 
of Commissioner Smith they transact- 
ed by agreement all of the Commis- 
sion’s business at the hospital in Mar- 
lin, except for two or three occasions 
when he and Commissioner Thompson 
held probation hearings in Austin. 
Since the Commission afforded appel- 
lant a full hearing on the application of 
appellee before the legally appointed 
examiner of the Commission, and 
since the testimony by him was re- 
duced to writing and read by Commis- 
sioner Sadler, and at a meeting of him- 
self and Commissioner Smith the evi- 
dence and other matters were fully dis- 
cussed and they at such meeting mu- 
tually determined that the certificate 
should be granted, and so ordered, we 
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think that the statutes under which the 
Commission acted were substantially 
complied with. Magnolia Petroleum 
Co. v. Railroad Commission (Tex Ciy 
App 1939) 127 SW(2d) 230, writ 
dismissed, correct judgment; Railroad 
Commission v. Rodgers (Tex Civ App 
1933) 57 SW(2d) 294. 

[2] Weare further of the view that 
since the Commission made its deci- 
sion at a meeting held for that purpose, 
the matter of signing or executing the 
order became a ministerial function 
which could be and as to Commission- 
er Smith was delegated to duly ap- 
pointed and acting subordinates in the 
office. 46 C.J. 1033, § 291b. 

[3, 4] Nor do we sustain the con- 
tention of appellant that appellee whol- 
ly failed to show a public convenience 
and necessity for his proposed motor 
bus service, and wholly failed to show 
that existing service of such route was 
inadequate. Suffice it to say that only 
a portion of the route between Kauf- 
man and Seagoville is covered by other 
bus service. Numerous witnesses liv- 
ing in the several other towns and vil- 
lages along the proposed route testified 
that they had no motor bus service, 
and that the proposed service was need- 
ed and would be beneficial to them and 
a convenience to the people of the com- 
munities along the route. A district 
judge and court reporter testified that 
there was no direct service by bus from 
Kaufman to Van and Canton; that 
such service was needed and would be 
used by them and was needed and 
would be a convenience to the people of 
the communities served by the pro- 
posed route. This testimony is sub- 
stantial evidence sustaining the order 
of the Commission under the rule an- 
nounced by the court in Railroad Com- 
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mission v. Shupee (Tex Civ App 
1933) 57 SW (2d) 295, and Railroad 
Commission v. Rapid Transit Co. 
(Tex Civ App 1936) 92 SW(2d) 
261, and the cases there cited. 

The evidence likewise sustains the 
order against the attack that existing 
service was not shown to be inadequate 
and that the operations under the cer- 
tificate would constitute ruinous com- 
petition. Most of the proposed route 
is not now served by any motor bus 
company, and much of the proposed 
service is not now being given by any 
existing company. It is true that ap- 
pellant renders service over a small 
portion of the proposed route, but the 
adequacy of its service over the en- 
tire proposed route was a matter with- 


in the discretion of the Commission; 
and as said by this court in Texas Mo- 
tor Coaches v. Railroad Commission 
(1933) 59 SW(2d) 923, 926: “Tf, 
however, the service rendered over one 
route or highway is not adequate to 
meet the needs of adjacent territory 
which must be served over another 
highway, though between the same 
termini, it was a matter peculiarly 
within the realm of the Commission’s 
functions to determine whether such 
public convenience could be best met 
by an operator between said termini 
already in the field or by granting a 
permit to a competitor.” 

The judgment of the trial court will 
be affirmed. 

Affirmed. 
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City of Dearborn 


Michigan Comciuesd Gas Company 


[No. 121.] 
(— Mich —, 297 NW 534.) 


Rates, § 7 — Jurisdiction of court — Action by Commission — Expiration of 


franchise. 


1. The Commission rather than the court has jurisdiction to fix gas rates 
where the company’s franchise provides that rates after the expiration 
of the first 5-year period might be fixed by agreement or otherwise and 
at the end of such period, there being no contract in existence between 
the city and company with reference thereto, the Commission assumed 
jurisdiction to fix rates on the petition of the city, p. 34. 


Rates, § 226 — Promulgation by utility — Expiration of franchise rates. 
2. A gas company, after the expiration of rates fixed by franchise, has the 
right to promulgate new rates subject to the common-law rule that the 


charge must be reasonable, p. 34. 
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Payment, § 53 — Delayed payment charge — Substitution for discount —- Ex. 
ptration of franchise. 

3. The substitution, after expiration of franchise rates, of a delayed pay- 
ment charge in place of a discount payment provision is part of the new 
rate schedule promulgated by the company and not a violation of the fran- 
chise; this is merely a part of the charge for service and properly to be 
considered as a part of the rates promulgated, and is within the juris. 
diction of the Commission, p. 35. 


Rates, § 7 — Jurisdiction of court — Conflicting powers of Commission ~ 
Minimum payment plan. 
4. The court will not interfere with a minimum payment plan of gas rates, 
based upon consumption during a prior period, where the Commission 
has jurisdiction over rates, since the question whether such a rate is fair 
and reasonable is within the jurisdiction of the Commission, p. 35. 


Reparation, § 27. — Rates in excess of franchise rates — Accounting to mu- 
nicipality. 
5. A municipality is not entitled to an accounting by a gas company for 
moneys received from consumers in excess of amounts set forth in a Or 
franchise rate schedule because of the company’s increase in rates after creas 
expiration of such schedule, where the rate schedule promulgated by the short 
company is legal and the Commission has jurisdiction over the rates, p. 
5. : 


tutiot 


muni 
plicat 
[April 8, 1941.] Utili 

PPEAL from decree dismissing complaint in suit to restrain the 3 
gas company, during pendency of suit, from establishing had 
rates in excess of those in franchise schedule and for account- pired 
ing of moneys received in amounts in excess of amounts set nO fF 


forth in such schedule; affirmed. nicip 
“ or cc 


askec 
APPEARANCES: James E. Greene, 


within the franchises became a part of the - 
Corp. Counsel, of Dearborn (Walter 


S. Rae, of Dearborn, of counsel), for 
appellant; Angell, Turner, Dyer & 
Meek, of Detroit (Park Chamberlain, 
of Washington, D. C., of counsel), for 
appellee. 


NortH, J.: On November 3, 1925, 
the village of Dearborn, by vote of its 
citizens, granted a franchise to the 
Detroit City Gas Company for a pe- 
riod of thirty years; subsequently on 
April 4, 1927, the township of Dear- 
born granted a similar franchise to 
the company for a like period. In 
January, 1929, the territory embraced 
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32 


the present city of Dearborn; and the 
two franchises may be considered as 
one for the purpose of this appeal. 
The franchise provided that the gas 
to be supplied be of the same quality as 
that furnished to the city of Detroit; 
and included a schedule of rates to be 
charged. It further contained a pro- 
vision for a 10-cent discount per thou- 
sand cubic feet used, upon prompt pay- 
ment of bills by consumers. With re- 
gard to charges to be made for gas 
service, the franchise provided: “The 
charge to be made by said company for 
gas service after the first 5-year period 
may be fixed from time to time either 
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by agreement between the village and 
the company or in such other manner 
as may at the time be lawful.” 

The schedule of rates set forth in 
the franchise continued in effect with 
minor variations until June 9, 1932. 
On this date the company announced 
a general reduction of rates and substi- 
tuted for the discount-payment provi- 
sion in the franchise, a delayed pay- 
ment charge of 10 per cent per thou- 
sand cubic feet on all bills not paid on 
or before the last net payment date. 
No objection was made to this substi- 
tution and reduction in rates. 

On April 8, 1935, the company in- 
creased its rates then in effect; and 
shortly thereafter, on May 9, 1935, the 
municipality protested by filing an ap- 
plication with the Michigan Public 
Utilities Commission, charging that 
the 5-year period for which the rates 
had been fixed in the franchise had ex- 


pired; and that there was at that time 
no rate schedule in effect in the mu- 
nicipality fixed either by a franchise 


or contract. In the application it was 
asked that the Commission determine 
the fair and reasonable rates to be 
charged. 

Hearings were held before the Com- 
mission on the petition of the munici- 
pality, and the matter was adjourned 
indefinitely by the Commission on Sep- 
tember 13, 1935, upon stipulation to 
that effect between the city and the gas 
company. The stipulation was en- 
tered into because of the fact that the 
gas company had just executed a con- 
tract with a pipe-line company for the 
furnishing of natural gas to the De- 
troit area, and because it appeared 
that rates charged for manufactured 
gas would be different from those for 
natural gas. On June 16, 1936, the 
[3] 


company announced a schedule of 
rates for natural gas; and in addition 
promulgated a minimum-payment 
plan, which provided for rates based 
upon consumption during the previous 
year. No objection was made by 
plaintiff to such action for approxi- 
mately three years therafter. 

In September, 1937, Duncan C. Mc- 
Crea, prosecuting attorney for Wayne 
county, and others filed a petition with 
the Commission asking for an investi- 
gation of the charges made by the gas 
company, and praying for the fixing 
of fair and reasonable rates; and on 
October 4, 1939, the city of Dearborn 
filed an application with the Public 
Service Commission asking for the 
reopening of the hearing on its peti- 
tion, and that such hearing be held in 
conjunction with the hearing on the 
McCrea petition. On October 17, 
1939, the Commission granted the pe- 
tititbn of the city to reopen the hearing 
and to consolidate it with the hearing 
on the McCrea petition. 

On November 1, 1939, the city filed 
its bill of complaint against the gas 
company, now known as the Michigan 
Consolidated Gas Company, for an in- 
junction restraining it forever and 
during the pendency of the suit from 
promulgating, establishing, imposing, 
charging, or receiving rates for the 
supply of gas or other services inci- 
dental thereto in that portion of the 
city of Dearborn embraced in the fran- 
chise, in excess of the amounts for 
rates provided for in the schedule set 
forth in the franchise. Plaintiff also 
asked that the company be restrained 
from establishing or receiving rates 
under the minimum-payment plan 
heretofore referred to; and for an ac- 
counting of all moneys received from 
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consumers in excess of the amounts set 
forth in the original schedule included 
in the franchise; and for the payment 
to the city, for the benefit of such con- 
sumers, of such amounts as might be 
found to be due them on such account- 
ing. On motion of defendant the trial 
court dismissed the bill of complaint, 
and plaintiff appeals. 

Much of the argument of counsel 
for plaintiff on appeal is directed to the 
question of jurisdiction of the circuit 
court to entertain the suit. The trial 
court held that the Michigan Public 
Service Commission, formerly the 
Michigan Public Utilities Commis- 
sion, had taken jurisdiction; and that, 
therefore, the court was without juris- 
diction during the pendency of such 
proceedings; that the question of 
whether the rates charged were rea- 
sonable could not be presented, under 
the circumstances, until the Commis- 
sion had fixed the rates. Plaintiff con- 
tended that the company could not fix 
rates after the expiration of the rate 
schedule as set forth in the franchise; 
and that, in addition to the question of 
reasonableness of rates, there was in- 
volved the legality of the rate schedule. 

Since the entry of the decree in the 
circuit court on June 26, 1940, dis- 
missing the bill of complaint, and after 
the plaintiff had perfected its appeal 
and caused the record to be printed 
and filed in this court, the Commission, 
on November 15, 1940, entered an or- 
der fixing the rates to be charged for 
gas in the city of Dearborn. In view 
of this order of the Commission, plain- 
tiff has expressly abandoned its prayer 
for injunctive relief. 

This leaves as the only question to 
be considered, plaintiff’s prayer for an 
accounting of all moneys, received by 
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the company from consumers, in ex. 


cess of the rates set forth in the sched. 
ule which was included in the fran- 
chise; and for payment over to the 
city on behalf of such consumers all 
sums so found to be due. 

It is contended that, inasmuch as 
the company had violated the fran- 
chise, the court had jurisdiction for 
the purposes of an accounting, regard- 
less of whether the Commission had 
jurisdiction of the question of the rea- 
sonableness of the rates. This ques- 
tion requires an examination of the 
claims with regard to the alleged viola- 
tion of the franchise by defendant. 

[1] At the end of the first 5-year 
period, the rates under the franchise 
had expired, and there was no contract 
in existence between the company and 
the city with reference thereto. The 
Commission had assumed jurisdiction 
to fix fair and reasonable rates, on the 
petition of the city. Under these cir- 
cumstances, the jurisdiction to fix such 
rates was in the Commission, and not 
in the court. See Detroit v. Public 
Utilities Commission (1939) 288 
Mich 267, 29 PUR(NS) 203, 286 
NW 368. . 

[2] While, in the bill of complaint, 
there was some claim made as to the 
reasonableness of rates, it was said by 
plaintiff, in its brief, that the bill was 
not founded on the theory that the 
court should have taken jurisdiction 
to determine the reasonableness of 
rates, but rather should have taken ju- 
risdiction because the rates and prac- 
tices complained of were, on their 
face, in violation of specific provisions 
of a definite franchise contract, and 
were unlawful and illegal. 

The grounds upon which this claim 
is based can be briefly stated. It is 
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contended that, when the rates, set 
forth in the schedule included in the 
franchise, expired, it was necessary for 
new rates to be fixed, according to the 
language of the franchise, “either by 
agreement between the village and the 
company or in such other manner as 
may at the time be lawful”; and that 
the “unilateral” promulgation of rates 
| thereafter by the company, was in vio- 
lation of the franchise. It is further 
contended that the change from the 
“discount plan” to the “penalty plan” 
was in violation of the franchise and 
illegal; and that the minimum-pay- 
ment plan was discriminatory and un- 
lawful. Because of such facts, it was 
claimed that the trial court had juris- 
diction to enjoin such illegal actions. 

With reference to the promulgation 
of rates by the company after the ex- 
piration of rates, in the schedule in- 
cluded in the franchise, it must be held 


that such action of the company was 


not unlawful. In Walker Bros. Cater- 
ing Co. v. Detroit City Gas Co. 230 
Mich 564, PUR1925D 366, 203 NW 
492, it was held that, where a franchise 
had expired, the rates fixed thereunder 
were no longer in effect and binding, 
and that, where rates are not fixed by 
contract or regulatory legislation, a 
public utility has the power to fix its 
rates subject to the common-law rule 
that the charge must be reasonable. 
See also 38 Harvard Law Review 
p. 202. Such rule is applicable in the 
instant case. 

[3] Was the penalty charge which 
was substituted for the discount plan a 
violation of the franchise, or is it to 
be considered a part of the new rate 
schedule? In the franchise, consum- 
ers were entitled to a discount of 10 
cents per thousand cubic feet, if the 


bills were paid before a certain date. 
The substitution, after the expiration 
of the rate schedule and under the new 
rates, was that consumers who did not 
pay their bills before a certain date, 
would be assessed an additional charge 
of 10 cents per Detroit gas unit con- 
sumed, or approximately 20 cents per 
thousand cubic feet more than the con- 
sumers who were not delinquent in 
payment. This substitution only af- 
fects the rates. It is apparent that a 
penalty or discount affects the amount 
of net return to the company, and has 
a definite connection and influence up- 
on the fair rate of return which the 
company should earn. This is con- 
sidered by the company in establishing 
base rates. If the discount plan is fol- 
lowed, the base rate is comparatively 
higher; if a penalty is charged, the 
base rate does not include cost of col- 
lection of delinquent bills. We con- 
sider such substitution merely as a 
part of the charge for gas service, and 
properly to be considered as a part of 
the rates promulgated; and this was 
within the jurisdiction of the Commis- 
sion. 

[4] With regard to the minimum- 
payment plan, we further hold that 
rates for gas service based upon con- 
sumption during a prior period are 
subject to the jurisdiction of the Com- 
mission on the question of whether 
they are fair and reasonable; and that, 
where the Commission has jurisdiction 
of such rates, the courts will not inter- 
fere, on the ground that they may re- 
strain such rates as illegal. 

[5] There having been no jurisdic- 
tion on the part of the trial court to en- 
join the company from any of its ac- 
tions in promulgating rates, penalties, 

39 PUR(NS) 





MICHIGAN SUPREME COURT 


and the minimum-payment plan, due to 
the fact that the Commission had ju- 
risdiction in the premises, plaintiff is 
not entitled to the relief of account- 
ing. The claim for an accounting in 
this case is predicated upon the prem- 
ise that the circuit court, having ju- 
risdiction to enjoin illegal violation of 
the franchise, had jurisdiction to grant 
the relief for an accounting; and that 
the fact that relief by injunction has 
been waived since the fixing of rates 


by the Commission does not disentitle 
plaintiff to an accounting based upon 
violations of the franchise. Our hold- 
ing that the franchise was not violated, 
makes unnecessary a discussion of this 
claim. 

Decree affirmed, with costs to de- 
fendant. 


Sharpe, C. J., and Bushnell, Boyles, 
Chandler, Wiest, and Butzel, JJ., con- 
cur. 
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Tampa Electric Company 
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(—Fla —, 1 So(2d) 739.) 


Valuation, § 233 — Property included — Property used for department under 
regulation. 
1. Only the value of property located within a city and devoted to furnish- 
ing electric power and lights to the city and to the public in the city may 
be taken into account in fixing electric rates under a statute authorizing 
the fixing of rates for such electric service, where the company owns other 
property used for the operation of an ice plant, the operation of a street 
railway system, and the production of electricity for service beyond city Bur 
limits, p. 37. that is 
Justice 
er car 


Return, § 9 — Basis — Fair value. 


2. A board is justified in using the present fair value of applicable property 
as the basis of valuation for rate-making purposes, instead of using the §% concur 
actual cost or investment value and making deductions or additions for J ments 
depreciation or betterments, when it acts under a statute providing for a As 
return on the real and legitimate investment in the city and authorizing @ dj 
the Board to determine the just and true valuation of the investment, isd 
yerse 


p. 38. 
to the 
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Rates, § 14 — Powers of legislature. 
Discussion of the power of the legislature to regulate rates for public 
utility service and to determine the nature, extent, and method of regula- 
tion, p. 39. 
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Return, § 71 — Powers of legislature — Return as a whole — Separate depart- 


ments. 


Discussion of the power of the legislature to provide for separate regula- 
tion of electric rates when a company voluntarily operates street railway 
service in addition to electric service, p. 39. 


Rates, § 650 — Procedure — Necessary findings. 
Statement that when a statute delegates to an administrative board au- 
thority to determine and prescribe rates and requires the determination to 
be predicated upon stated requirements, the order or resolution making 
the rates, when not made prima facie valid by statute, should contain defi- 
nite statements of ultimate facts showing a compliance with the require- 


ments of the statute, p. 47. 


(WHITFIELD and TERRELL, JJ., and Brown, C.J., dissent.) 
[April 22, 1941.] 


N BANC. 


Review of orders of Circuit Court in litigation 


wherein an electric company attacked a rate reduction order 

of the Tampa Utility Board ; certiorari awarded, orders affirmed, 

and cause remanded. For decision by the Board see 37 PUR 
(NS) 440. 


APPEARANCES: Knight & Thomp- 
son, Peter O. Knight, and C. Fred 
Thompson, all of Tampa, and Cook, 
Harris, Barrett, McGlothlin & Dew, 
John D. Harris, and H. L. McGloth- 
lin, all of St. Petersburg, for petition- 
er; Charles F. Blake, Maybry, Reaves, 
Carlton & White, O. K. Reaves, and 
Morris E. White, all of Tampa, for 
appellees. 


BurorD, J.: We concur in most 
that is said in opinion prepared by Mr. 
Justice Whitfield in this case but, aft- 
er careful consideration, we cannot 
concur in the conclusions and judg- 
ments reached and entered. 

As we construe such conclusions 
and judgments, the effect will be to 
reverse the orders appealed from only 
to the extent that such orders struck 
from the bill of complaint allegations 
challenging the method used by the 
utility board in determining the pro- 
portion to be credited to the utility 


here under consideration of the value 
pro tanto of property located in the 
city of Tampa and used for the pur- 
poses of this utility, together with oth- 
er purposes; and challenging the pro- 
priety of the basis “present fair value” 
to determine the “just and true valua- 
tion” of the applicable investment, in- 
stead of using the investment or cost 
value of the property owned in the city 
of Tampa and used for the purposes of 
this utility. 

[1] It was recognized by the util- 
ity board, and is recognized by this 
court, that not all property owned by 
Tampa Electric Company and located 
within the city of Tampa is to be 
figured in the involved fair value of 
the property of the utility company as 
a basis for rate making, but only 
that property which is being used ex- 
clusively for the purposes of this util- 
ity and that part of other unseverable 
property which is used pro tanto by 
this utility for the purpose of its func- 
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tion and is used at the same time for 
other purposes. 

It is apparent from the record be- 
fore us that some of the property in- 
volved is used for at least four sepa- 
rate and distinct purposes, viz.: (a) 
the operation of an ice plant or plants; 
(b) the operation of a street railway 
system; (c) the production of electric 
_ current for distribution of power and 
lights in a wide area beyond the limits 
of the city of Tampa; and (d) the 
production of electric current to fur- 
nish power and lights for the munici- 
pality and the public within the same. 

The statutes referred to in the opin- 
ion by Mr. Justice Whitfield contem- 
plate, and we hold, that for the pur- 
pose of fixing electric power and light 
rates within the city of Tampa, only 
the value of the property located with- 
in the city and devoted to the accom- 
plishment of the purpose of furnishing 
electric power and lights to the city 
and public in the city may be taken into 
account. 

It may be that some of the prop- 
erty is used exclusively for this pur- 
pose while other indivisible property 
is used simultaneously for this pur- 
pose and for one or more of the other 
affiliated enterprises so as to require 
its pro tanto applicable value to be de- 
termined. 

We are convinced that the method 
which appears to have been used by the 
board to arrive at the applicable value 
of the property which constitutes the 
investment in this utility is just as 
fair, equitable, and practical as any 
which may be devised and that its use 
may logically result in arriving at the 
“just and true valuation” of the prop- 
erty investment and which valuation 
must be determined as the basis for 
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fixing rates which may be charged for 
the particular service. 

[2] Weare also of the opinion that 
the board was and is justified under 
the statute in using the present “fair 
value” of the applicable property as 
the basis of valuation for rate-making 
purposes instead of using the actual 
cost or investment value and making 
deductions or additions for deprecia- 
tion or betterments. 

We, therefore, conclude that cer- 
tiorari should be awarded the chal- 
lenged orders affirmed, and the cause 
remanded to the court below. 


So ordered. 


Chapman, Thomas, and Adams, JJ., 
concur. 


Brown, C. J., and Whitfield, and 
Terrell, JJ., dissent. 


WHITFIELD, J., dissenting: Ap- 
plication is made by the plaintiff be- 
low for a writ of certiorari under Su- 
preme Court Rule 34 to review por- 
tions of an interlocutory order of the 
circuit court denying a motion to dis- 
miss the bill of complaint with leave 
to amend, and striking stated parts of 
the bill of complaint. Petitioner is en- 
gaged in the sale and service of elec- 
tricity within and without the city of 
Tampa, and also in the operation of 
an electric car service. The questions 
to be determined involve the interpre- 
tation of some of the provisions of 
Chap. 20160, Special Acts of 1939. 
relating specifically to the valuation 
of the “investment” of the utility com- 
pany in the process of regulating rates 
and charges for the sale and service of 
electricity in the city of Tampa. 

In view of the language contained 
in the title and in the body of Chap. 
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20160, the public service being regu- 
lated in his case must be regarded as 
being the sale and service of electrici- 
ty in the city of Tampa, and not the 
rendering of street car transportation 
service. The several services, though 
for many years voluntarily unified in 
operation, may be regulated severally 
and separately as the law-making 
power determines. See § 30, Art. 
XVI, Constitution of Fla., effective 
Jan. 1, 1887. Chapter 20205, Spe- 
cial Acts of 1939, provides for reg- 
ulations of the rates for transportation 
by street cars propelled by electricity 
in the city of Tampa, Florida. 

Section 30, Art. XVI, of the Con- 
stitution of 1885 is as follows: ‘The 
legislature is invested with full power 
to pass laws for the correction of 
abuses and to prevent unjust dis- 
crimination and excessive charges by 
persons and corporations engaged as 
common carriers in transporting per- 
sons and property, or performing oth- 
er services of a public nature; and 
shall provide for enforcing such laws 
by adequate penalties or forfeitures.” 

This provision of the Constitution 
authorizes statutory regulation of all 
those engaged in rendering intrastate 
service of a public nature, the public 
service subjects to be regulated, and 
the nature, extent, and method of the 
regulation, being for legislative de- 
termination within organic limitations. 
See Gainesville Gas & E. Power Co. v. 
Gainesville (1912) 63 Fla 425, 58 So 
785; Southern Utilities Co. v. Palatka 
(1923) 86 Fla 583, PUR1924C 428, 
99 So 236; Id., 268 US 232, 69 L ed 
930, PUR1925D 105, 45 S Ct 488, 
and authorities cited. 

The “jurisdiction and powers” of 
the municipality are prescribed by law, 


§ 8 Art. VIII, Constitution. Special 
or local laws relating to municipal 
government prevail over inconsistent 
general laws on the same subject. Sec- 
tion 24, Art. III, Constitution; State 
ex rel. Triay v. Burr, 79 Fla 290, 
PUR1920D 631, 84 So 61. Section 
17 of Chap. 20160, Sp. Acts of 1939, 
provides that stated provisions of the 
act are specific and controlling. 

The quoted organic section does not 
define the rules and methods for its 
execution, but expressly vests the leg- 
islature “with full power to pass laws” 
for the purposes stated in the section; 
and when valid statutory enactments 
prescribe the rules and methods for 
making rates and regulations to effec- 
tuate the “correction of abuses and 
to prevent unjust discrimination and 
excessive charges,’ such statutory 
enactments, as judicially interpreted, 
control, subject only to organic limit- 
ations. 

The utility company is not required 
by law to operate its public street-car 
transportation service jointly or inter- 
minglingly with its public service in 
the sale and service of electricity for 
light, heat, and power purposes; and 
Chap. 20160 and 20205, Special Acts 
of 1939, enact provisions covering 
each of petitioner’s two stated public 
services in the city of Tampa as a 
separate and distinct subject of statu- 
tory regulation, though they are both 
voluntarily operated by the same cor- 
poration. The statute operates pro- 
spectively, not retrospectively, and 
does not violate any organic property 
rights of the company. Such statute 
is clearly within the law enacting pow- 
er of the legislature under the last 
quoted organic section. Long con- 
tinued voluntary and useful services in 


39 PUR(NS) 





FLORIDA SUPREME COURT 


the combined operation by a single 
corporation of the two distinct services 
of a public nature do not affect the 
“full power” “vested” in the legisla- 
ture by § 30, Art. XVI, of the Florida 
Constitution, “to pass laws 

to prevent unjust discrimination and 
excessive charges by persons and cor- 
porations . . . performing .. . 
services of a public nature.” Statutes 
may regulate each distinct subject of 
public service severally as the law- 
making power may determine The 
Constitution does not prescribe the 
method of public utility regulation 
except that it shall be pursuant to 
laws. 

In State ex rel. Daniel v. Broad 
River Power Co. (1929) 157 SC 1, 
PUR1930A 65, 153 SE 537, the liti- 
gation was not as to rates, but the ad- 
judication was the duty of the compa- 
ny to continue its unified transporta- 
tion and electric light and power serv- 
ices under its franchises even though 
the transportation service was not 
profitable. The discussions in other 
somewhat similar cases in other ju- 
risdictions cited for petitioner are gov- 
erned by the differing facts and the 
controlling law in those cases sever- 
ally. In this case the questions to be 
now determined are to be adjudged 
according to the facts shown and the 
applicable and controlling statutory 
provisions under the Florida Consti- 
tution, where no provision of the Fed- 
eral law is thereby violated. 

The administrative board appointed 
under Chap. 20160 may exercise only 
such authority as is conferred upon it 
by statute ; and the board must proceed 
in the exercise of its delegated ad- 
ministrative authority, duties, and 
functions by such method as may be 
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required by the law. See §§ 15 and 
17. Extracts from the title of Chap, 
20160 and some of its provisions are: 

“An Act Creating Tampa Utility 
Board for the city of Tampa, Pre. 
scribing the Powers, Duties and Au- 
thority Thereof; Regulating the Sale 
and Service of Gas and Electricity 
within the city of Tampa; 
Giving Said Board Power to Employ 
an Attorney, Rate Experts and En- 
gineers; . . . Prescribing the Pro- 
cedure for Investigations and Giving 
Said Board the Power, after Hear- 
ings, to Fix Rates within the city of 
Tampa for the Sale by Persons, 
Firms, or Corporations of Gas and 
Electricity; . . . Giving Tampa 
Utility Board Power to Prescribe 
Rules and Regulations Affecting the 
Sale of Gas and Electricity within the 
city of Tampa; . . . Providing 
the Procedure and Prescribing the 
Limitations of Said Tampa Utility 
Board in Ascertaining and Promul- 
gating Just and Reasonable Rates, 
Tolls, and Charges Governing the 
Users of Gas or Electricity within the 
city of Tampa, ; 

“Section 3. Under the terms of 
this act the word ‘utility’ shall be 
taken to mean—‘any person, firm, or 
corporation who sells, within the city 
of Tampa, to the public generally, or 
to any member thereof, gas or elec- 
tricity for heating, lighting, or power 
purposes ..... 

“Section 4. All rates, tolls, con- 
tracts and charges, rules and regula- 
tions of utilities within the city of 
Tampa for gas or electricity sold with- 
in said city shall be fair, just, reason- 
able, and sufficient, and such services 
and sales shall be rendered and per- 
formed in a prompt and expeditious 
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manner, and the facilities, instrumen- 
talities, and equipment furnished by it 
shall be severally kept in good condi- 
tion and repair, and its appliances, in- 
strumentalties, and services shall be 
modern, adequate, sufficient, and ef- 
ficient. All instruments used by said 
utility for the purpose of measuring 
quantities of gas and electricity sold 
shall be under the supervision of said 
Tampa Utility Board and shall be sub- 
ject to inspection by said board, its 
officers and employees at any time, and 
in the event said instruments shall be 
found inaccurate or otherwise defec- 
tive it shall be replaced at once by said 
utility upon written notice given by 
said Tampa Utility Board. 

“Section 6. Said utility board may 
upon complaint made to it by any in- 
terested person in the city of Tampa, 
or upon its own volition investigate 
the reasonableness of any rates 
charged by any utility in the city of 
Tampa, and shall order a hearing 
thereon. It shall also have the pow- 
er to investigate, through its own 
experts or engineers, the reasonable- 
ness of the rates, tolls, and charges of 
any utility in the city of Tampa and in 
the event it shall determine that any 
rate, charge, or toll on either gas or 
electricity sold within the city of Tam- 
pa should be changed it shall give 
notice of said complaint or tentative 
finding to said utility and the utility 
shall have thirty days to file with said 
utility board such facts, evidence or 
other data which it may have to show 
why said rate, charge or toll should 
not be changed, and at the end of said 
thirty days, said utility board shall 
give notice of a public hearing to be 
held ten days thereafter at which 
time said utility, or any interested per- 


son in the city of Tampa may produce 
such evidence, data, facts, or other 
reasons at a public hearing before the 
utility board shall pass finally upon the 
matter of the charges, rates, or tolls 
to be charged for the sale of gas or 
electricity, within the said city of 
Tampa. At the completion of said 
investigation, whether the same be 
upon complaint or voluntary, the re- 
ceiving of data and evidence from 
the public utility at the public hearing, 
the said utility board shall, and they 
are hereby given full authority to make 
changes in the rates, charges, or tolls 
of the utility and shall by resolution 
fix such rates, charges, or tolls as in 
their judgment are fair and reasona- 
ble, and said resolution shall be pub- 
lished once a week for four weeks in 
a newspaper in city of Tampa, and at 
the expiration of thirty days from the 
date of said resolution, the rates, tolls, 
and charges fixed therein shall become 
effective in the city of Tampa, and it 
shall be unlawful for any utility to 
collect or attempt to collect any greater 
rate, charge, or toll than the one fixed 
in said resolution. 

“Section 15. In arriving at any 
rate, charge, or toll the Tampa Utili- 
ty Board is hereby prohibited from 
making any rate, charge or toll which 
does not give to the utility a return on 
its real and legitimate investment in 
the city of Tampa, of at least 7 per 
cent on said investment, and the same 
powers herein vested in the Tampa 
Utility Board to determine the just- 
ness and fairness of rates, charges, 
and tolls is hereby vested in said board 
in determing the just and true valua- 
tion of the investment of the utility 
within said city. . . . 

“Section 17. The methods, control, 
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jurisdiction, powers, authority, and 
penalties prescribed in this act are 
hereby declared to be specific so far as 
the control of rates, charges, and tolls 
of utilities in the city of Tampa are 
concerned, and all laws and acts in 
conflict herewith are hereby repealed. 
This clause is not to be interpreted to 
repeal any of the present laws of the 
state of Florida affecting crimes, per- 
taining to the improper use or im- 
proper securing of gas and electricity 
by persons, firms, or corporations.” 
All the provisions and limitations of 
the statute should be made effective 
if possible ; and all must be interpreted 
with reference to the purpose, intent, 
and limitations of the enactment. The 
title of the act does not refer to regu- 
lations of the rates and charges for 
street-car transportation. The evi- 
dent meaning and intent of the specific 
and controlling statute, as it is appli- 
cable to this case, and as expressed in 
its title and body, are that the rates 
and charges for sales and service of 
electricity in the city shall be reasona- 
ble, just, fair, and sufficient for con- 
tinuing adequate service efficiently 
rendered ; and that the board shall not 
make any rate, charge, or toll which 
does not give to the utility a return on 
“its real and legitimate investment in 
the city of Tampa,” of at least 7 per 
cent on said “investment” on “the just 
and true valuation of the investment 
of the utility within the city.” The 
word “investment” is used in a specif- 
ic and not general sense, § 17 above, 
and necessarily has reference to the 
subject regulated viz., the sale and 
service of electricity in the city. An 
“investment” of the utility which in 
whole or in distinct units is used essen- 
tially for purposes other than the sale 
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and service of electricity in the City, 
such as an “investment” for tracks, 
cars, barns, and other properties for 
streetcar transportation purposes or 
for other purposes, and not for the pro- 
duction, transmission, sale, and service 
of electricity in the city, is not within 
the intendments of the provisions of 
Chap. 20160, which, as applicable to 
this case, regulates the sale and sery- 
ice of electricity in the city and not 
street car transportation. The sub- 
ject regulated by Chap. 20160 does 
not include all of the utility company’s 
investment in the city of Tampa, and 
the words “investment in the city of 
Tampa” cannot be given a meaning 
that is broader than the subject that 
is being regulated by the statute. The 
quoted words as used with reference 
to the nature of the “investment,” if 
ambiguous, must be confined to the 
company’s “investment” for the sub- 
ject regulated. 

The bill of complaint seeks to have 
enjoined the enforcement of the rates 
and charges for the sale and service of 
electricity in the city of Tampa, pro- 
mulgated July 30, 1940, 37 PUR 
(NS) 440, by resolution of the Tampa 
Utility Board under Chap. 20160, 
upon grounds in effect that such rates 
and charges were illegally ascertained 
and determined, in violation of Chap. 
20160, and are unreasonable and in- 
valid, and violate property rights of 
the utility company secured by the 
state and Federal Constitutions. 

It is also prayed: 

“(b) That the court adjudge, de- 
termine, and decree under the provi- 
sions of §§ 3 and 15 of said Chap. 
20160, Laws of Florida, Sp. Acts of 
$939, that the real and legitimate in- 
vestment of the plaintiff in the city 
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of Tampa includes all of plaintiff’s 
properties, both electrical and street 
railway, located within the limits of 
the said city of Tampa; 

“(c) That the court adjudge, de- 
termine, and decree that the phrase 
‘real and legitimate investment in the 
city of Tampa,’ used in § 15, Chap. 
20160, Laws of Florida, Sp. Acts of 
1939, means the actual investment 
made by the plaintiff in its electrical 
and street railway properties located 
within the limits of said city.” 

It is alleged in the bill of complaint : 

“1, That the Tampa Utility Board, 
on or about the 17th day of July, 
1939, entered into a certain contract 
with Burns & McDonnell Engineer- 
ing Company, a partnership, whereby 
said board employed said firm to, 
among other things, ‘make an inven- 


tory and appraisal of all electrical gen- 
erating plants and transmission lines 


and substations which are used and 
useful in serving the electrical energy 
requirements of all classes of electrical 
consumers within and without the 
corporate limits of the city of Tampa, 
and including the entire street railway 
system, the engineers agreeing’ to ap- 
praise the entire property, then allo- 
cate to the rate base a_ sufficient 
amount of such generating and trans- 
mission facilities as are necessary for 
the efficient serving of the present 
and reasonable future needs of the 
consumers within the corporate limits 
of Tampa, and thus determine the 
tates within the corporate limits, it 
being understood by the parties hereto 
that the inventory and appraisal of 
that portion of property of the Tam- 
pa Electric Company located outside 
the corporate. limits of the city of 
Tampa was for the sole purpose of de- 


termining the allocation of the operat- 
ing costs of the property used and use- 
ful in furnishing electric energy and 
transportation facilities to consumers 
within the corporate limits of the city 
of Tampa. 

“2. That the Tampa Utility Board 
without any hearing by said board 
concerning pplaintiff’s rates and 
charges, received from its engineers, 
Burns & McDonnell Engineering 
Company, a certain report dated Feb- 
ruary 27, 1940, in which certain valu- 
ations were determined and rates were 
recommended, 5 

“3. That thereupon said Tampa 
Utility Board, without giving notice 
or having any hearing, and based upon 
said report, adopted on February 28, 
1940, a certain resolution 

“4. That by said resolution, and 
based upon said report of Burns & 
McDonnell Engineering Company, 
said board undertook and purported 
to find, by a method of determination 
other than and in violation of that 
prescribed by Chap. 20160, Laws of 
Florida, Sp. Acts of 1939, and with- 
out plaintiff’s knowledge or consent, 
and without a hearing, the value of 
plaintiff’s property used in rendering 
electric service to consumers in the 
city of Tampa; wr 

The above allegations were admit- 
ted by the motion to dismiss. 

The opinion of the circuit court 
filed with the order here reviewed 
contains the following: 

“In arriving at the conclusion re- 
sulting in said order the court had in 
mind certain principles which seem to 
be the established law in rate-making 
cases. 

“It was contended by the plaintiff 
that the rate base should include all 
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of the property owned by the plaintiff 
geographically located within the city 
of Tampa, including the street railway 
department owned and operated by 
it, without regard to whether such 
property was used or useful in the 
manufacture, sale, and distribution of 
electricity to consumers within the 
city of Tampa. 

“The defendants contended, on the 
other hand, that the property element 
entering into the rate base should in- 
clude only the present fair value of 
the property of the plaintiff utility 
used or useful for the manufacture, 
sale, and distribution of electricity to 
consumers within the city of Tampa, 
and should exclude the street railway 
department and exclude all other prop- 
erty not used or useful for such pur- 
poses, and that where property of the 
utility was jointly used for rendering 
service to the consumers of electricity 
inside and outside the city of Tampa 
and to the street railway department, 
there should be a fair and just alloca- 
tion of the class of property. 

“It was contended by the plaintiff 
that by the use of the phrases ‘real 
and legitimate investment in the city 
of Tampa’ and ‘just and true valuation 
of the investment’ as set forth in § 15 
of Chap. 20160, supra, that the legis- 
lature intended that the utility board 
in determining the rate base should in- 
clude all property of the plaintiff util- 
ity geographically located in the city 
of Tampa, whether used or useful for 
the purpose of mariufacture, sale, and 
distribution of electricity to consumers 
therein, and that in arriving at the 
‘just and true valuation of the in- 
vestment’ the Tampa Utility Board 
should have used the amounts of 
plaintiffs investment in said property, 
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without regard to its present fair val. 
ue. Section 15 of the act must be 
construed in connection with the en- 
tire act. It is clear that the legislative 
intention, as expressed by the entire 
act, is that fair, just, and reasonable 
rates be fixed. 

“Tt is, therefore, apparent that the 
entire act, including § 15 thereof, 
means 

“(1) That the plaintiff's invest. 
ment for rate-making purposes, for 
consumers within the city of Tampa, 
cannot inciude its street-car depart- 
ment or other property except that 
which is ‘used or useful’ in the manv- 
facture, sale, and distribution of elec- 
tricity to consumers within the city of 
Tampa, and 

“(2) That the basis of valuation of 
such property should be its present 
‘fair value.’ 

“The court is also of the opinion 
that the scope of the judicial inquiry 
under the case presented is whether or 
not the rates prescribed by the rate 
order of the Tampa Utility Board, as 
a whole, are so low as to deprive the 
plaintiff utility of a reasonable return 
upon the present fair value of its prop- 
erty used or useful in the manufac- 
ture, sale, and distribution of electrici- 
ty to consumers within the city of 
Tampa, which, in the case at bar, un- 
der the directions contained in the 
act, shall not be less than 7 per cent. 

“These views will make it clear why 
the court has granted the motion to 
strike the several portions of the bill 
as specified in its order.” 

Section 17 of the statute provides 
that “the methods, control, jurisdic- 
tion, powers, authority, and penalties 
prescribed in this act are hereby de- 
clared to be specific so far as the con- 
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trol of rates, charges, and tolls of util- 
ities in the city of Tampa are con- 
cerned, and all laws and acts in con- 
flict herewith are hereby repealed.” 
This makes the valuations and rate- 
making methods prescribed and the 
authority to make rates delegated to 
the administrative board by the act, 
specific and controlling as due process 
as far as they are prescribed in the 
statute. The board can make no legal 
rate or charge that is not determined 
by the methods prescribed and made 
specific and controlling by the act it- 
self. Delegated governmental au- 
thority must be exercised within the 
limits and by the methods that are le- 
gally prescribed in the law or other 
authorized means of delegating the 
authority. 

The contention is, in effect, that as 
both services have for a long time 
been, and are being, operated jointly 
by the same company, the rate base 
for one service within the city should 
be upon a consideration of the value 
of the whole of the company’s “invest- 
ment” in the city whether for render- 
ing one or both services. The control- 
ling statute, Chap. 20160, Sp. Acts 
of 1939, does not require this, and or- 
ganic property rights do not require it. 
The statute does require “the just and 
true valuation of the” utility com- 
pany’s “real and legitimate investment 
in the city” to be determined for pur- 
poses of making just and reasonable 
rates and charges for the public serv- 
ice regulated by the act, viz.: ‘The 
sale and service of electricity in the 
city.” In this case the “investment” 
for the “sale and service of electricity” 
is intended to include the production, 
control, and transmission of the elec- 
tricity to be sold or serviced in the 


city. But the statute does not require 
the company’s “investment” in the 
city made essentially for “the sale and 
service of electricity in the city,” to 
include the utility company’s “invest- 
ment” made essentially for street-car 
transportation purposes which is a dis- 
tinct subject of statutory regulation. 

The chancellor’s opinion above 
quoted confines the statutory regula- 
tion to “the manufacture, sale, and 
distribution of electricity to consum- 
ers within the city’ of Tampa. A 
“sale and service of electricity in the 
city of Tampa” and delivery in the 
city to electric wires of others for 
transmission and consumption beyond 
the city, is covered by the statutory 
regulations. 

The statute requires as a rate-mak- 
ing base for “the sale and service of 
electricity in the city of Tampa” “the 
just and true valuation of the” utility 
company’s “real and legitimate invest- 
ment in the city of Tampa,” the sale 
and service of electricity in the city 
being the service regulated by the stat- 
ute. This means the current just and 
true valuation of the company’s real 
and legitimate investment in the city 
of Tampa for rendering the service 
of “the sale and service of electricity 
in the city of Tampa.” The statute 
not only requires the investment to be 
considered but also requires the just 
and true value of the investment to be 
determined and considered. The 
rates to be predicated on such true 
and just value are for the future, not 
for the past. It is assumed that past 
rates were predicated upon the true 
value with proper allowances for de- 
preciation of losses from the original 
investment. 


Section 15, Chap. 20160, above 
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quoted, imposes definite, mandatory 
requirements and limitations upon the 
rate-making authority conferred by 
the statute; and § 17 makes such re- 
quirements and limitations specific and 
controlling to the exclusion of “all 
laws and acts in conflict herewith.” 

The provision of § 15 that “the 
same powers herein vested in the Tam- 
pa Utility Board to determine the just- 
ness and fairness of rates, charges, and 
tolls is hereby vested in said board in 
determining the just and true valua- 
tion of the investment of the utility 
within said city,” authorizes the use 
of experts and engineers and appro- 
priate methods of procedure, but does 
not confer authority upon the board 
to make valuations of the company’s 
properties outside the city, since the 
rate-making “powers” of the board 
so referred to do not give such au- 
thority to the board for rate-making 
purposes. 

Valuations of the company’s in- 
vestment outside the city with those 
inside the city for the purpose of al- 
locating to the city the values that are 
required to be made of the company’s 
investment in the city for the author- 
ized rate-making purposes, has no ba- 
sis of authority in the statute. The au- 
thorized valuations should be made 
directly and not by the indirect method 
of allocation. The statute operates 
prospectively, and “the just and true 
valuation” of the company’s “real and 
legitimate investment in the city” as a 
basis for future rates necessarily 
means the current or present “just 
and true valuation” of the company’s 
investment in the city for the produc- 
tion, transmission, sale, and service or 
delivery of electricity in the city of 
Tampa. 
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If the company’s investment in the 
city is increased or used for produc. 
ing and transmitting electricity in ex- 
cess of that sold and serviced or deliy- 
ered in the city, such excess may be 
ascertained from proper sources with- 
in the territorial authority of the util. 
ity board and may be duly considered 
by the board for proper purposes in 
determining just, fair, reasonable, and 
sufficient rates and charges for the 
sale and service or delivery of elec- 
tricity in the city, such rates to in- 
clude compensation for the production 
and transmission, as well as sale and 
service or delivery of electricity in the 
city of Tampa. The statute does not 
forbid increased or additional invest- 
ments in the city for producing or 
transmitting additional electricity to 
be serviced or delivered outside the 
city limits. Such increased or addi- 
tional investments would be beneficial 
to the city. But the use of such in- 
creased or additional investment for 
the production and transmission in 
the city of such excess electricity in 
connection with or as a part of the 
investment for electricity sold in the 
city may be duly considered in mak- 
ing rates for the sale and service or 
delivery of electricity in the city. If 
such excess electricity is produced or 
transmitted by means of separate and 
distinct units of investment, such sep- 
arate and distinct units of investment 
should not be valued in this case for 
purposes of the act. 

As the city grows, continuing in- 
creases in the company’s “investment 
in the city” may be necessary for the 
continuous, adequate, and_ efficient 
service of electricity to the city and its 
inhabitants that is required by the 
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provisions and intendments of § 4 
and other sections of Chap. 20160. 
The statute assumes that electricity, 
the sale and service of which is regu- 
lated, has been and will continue to be 
generated or produced in the city in 
deliverable form and manner for trans- 
mission, control and delivery in the 
city; that investments have been and 
will be made in the city of Tampa to 
accomplish such continuing purpose ; 
and that reasonable and just rates and 
charges shall be made and enforced to 
secure the continuing, adequate, and 
efficient service contemplated; and 
that for such service the utility com- 
pany shall receive such reasonable and 
just compensation, to be at least 7 per 
cent on its said legitimate investment 
in the city, the valuaticn of such in- 
vestment to be “just and true.” The 
authority conferred upon the utility 
board is to effectuate the intent of the 
statute to regulate as a distinct subject 
of legislation the sale and service of 
electricity in the city, including the 
tates, charges, and tolls for such sale 
and service. The statute contemplates 
the uninterrupted continuance of effi- 
cient and prompt rendering of ade- 
quate heat, power, and light electrical 
service in the city as a continuing, 
needed service to the city and its in- 
habitants and as a continuing business 
enterprise beneficial to the city and 
its inhabitants. Stability and efficien- 
cy of the service and reasonableness 
of rates and charges within the stated 
limitations are the objectives sought; 
and governmental supervision and reg- 
ulation are intended to be so exerted 
as to accomplish such objectives. 
When a statute delegates to an ad- 
ministrative board authority to deter- 
mine and prescribe rates for services 


of a public nature and requires such 
determination of rates to be predicated 
upon stated requirements, the order 
or resolution making the rates when 
not made prima facie valid by statute 
should contain definite statements of 
ultimate facts showing a compliance 
with the requirements of the statute. 

The rate-making resolution of the 
administrative board does not import 
verity on its face and the statute does 
not make the resolution prima facie a 
just, fair, reasonable, and sufficient 
determination of rates and charges 
promulgated by the administrative 
board; and the resolution does not 
contain definite statements of ulti- 
mate facts showing a due compliance 
with the mandatory requirements of 
the statutes in determining “just, fair, 
reasonable, and sufficient” rates. 

The resolution does recite: 

“1. That the present rates and 
charges of Tampa Electric Company 
for the sale of electricity within the 
city of Tampa are unfair, unjust, and 
unreasonable. 

“2. That said rates and charges for 
the sale of electricity within the city 
of Tampa should be changed by being 
reduced in accordance with the views 
expressed in the opinion of the board 
in this matter this day filed. 

“3. That the rates in the schedules 
hereinafter set out are, in the judg- 
ment of Tampa Utility Board, fair 
and reasonable and sufficient to give 
said utility a return in excess of 7 per 
cent on its real and legitimate invest- 
ment in the city of Tampa properly 
allocable to said city and to provide al- 
lowance for annual depreciation, tax- 
es, and operating expenses of said 
utility.” 

Allocations of values from total 
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valuations of all or other investments 
of the company within and without 
the city limits are not authorized by 
the statute as a basis for rate making 
in the city of Tampa under the stat- 
ute. 

No legal rates or charges for the 
sale and service of electricity in 
the city of Tampa can be made by the 
board except in compliance with the 
specific, mandatory requirements of 
the statute; and the resolution pro- 
claiming rates to be enforced should 
by distinct statements of ultimate facts 
show such compliance. 

The statute does not affect utility 
service or investments outside the city, 
or contemplate that the valuation of 
the utility company’s “real and legiti- 
mate investment in the city of Tam- 
pa” shall be made by an allocation of 
values from the total valuation of all 
of the company’s public service in- 
vestments in or out of the city; but 
the statute specifically and mandato- 
rily provides for a “just and true val- 
uation” of the utility company’s “real 
and legitimate investment in the city 
of Tampa”; and as the statutory reg- 
ulation as applied to this case is con- 
fined to the rates and charges for the 
sale and service of electricity in the 
city of Tampa, which assumes produc- 
tion, transmission, and delivery of the 
electricity in the city, the investment 
to be valued in this case must be for 
such regulated service and not for 
street-car transportation or other dis- 
tinct service; and the statute contem- 
plates “the just and true valuation” 
to be made directly and not indirect- 
ly by way of allocation from aggre- 
gated valuations of all of the utility 
company’s investments for all public 
39 PUR(NS) 


service purposes within or without 
the city. 

By saying that the “real and legiti- 
mate investment in the city of Tam- 
pa” cannot be based on an allocation 
made in the manner in which the allo- 
cation appears to have been made by 
the board in this case, we do not mean 
to hold that in determining the “just 
and true valuation” of any particular 
item of property physically located in 
the city of Tampa which is not sev- 
erable for valuation purposes but 
which is intended for use and is used, 
simultaneously and coordinately in 
connection with the utility company’s 
light and power service distributed 
and furnished to the city of Tampa 
and its inhabitants, the rates of which 
come within the purview of the act 
now under consideration, and in con- 
nection with the generation of cur- 
rent for the operation of the street 
railway system and/or in connection 
with the electric power and light serv- 
ice furnished beyond the municipal 
limits of the city of Tampa or for all 
three such purposes, that the “just 
and true valuation” of such property 
or instrumentality may not be deter- 
mined and that value be apportioned 
on some fair and logical basis between 
the electric light and power service 
furnished within the city of Tampa 
and the street railway service and the 
electric light and power service fur- 
nished and distributed outside the city 
of Tampa according to the relative 
benefits accruing to each branch of 
the utility through the use of such 
property or instrumentality. Indeed, 
we hold that such calculation and ap- 
portionment should be made. That 
is to say, if it be shown that a power 
house is used to house machinery 
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which in turn is used to generate elec- 
trical current to supply the demand for 
lights and power distributed to con- 
sumers within the city and which is 
also used to generate current for the 
use of the street railway system and 
which is also used to generate current 
to supply light and power distributed 
outside the city of Tampa, and it be 
shown that the first described service 
required 50 per cent and the second 
service required 40 per cent and the 
third service required 1 per cent of the 
total current generated in that power- 
house by those machines then 50 per 
cent, and no more, of such total, “just 
and true valuation” of such power- 
house and machinery should be taken 
into account in determining the “real 
and legitimate investment in the city 
of Tampa” to be used in determining 
the basis for fixing rates to be estab- 
lished for the service here under con- 
sideration. 

Allegations of the bill of complaint 
admitted by the motion to dismiss and 
the resolution of July 30, 1940, tend 
to show that the exclusive statutory 
method of “determining the just and 
true valuation” of the utility com- 
pany’s “real and legitimate investment 
in the city of Tampa” was not pursued 
or was not made determinative of the 
investment value as a basis for rate 
making in this case; and the motion 
to dismiss the bill of complaint was 
properly denied with leave to amend. 

The “method” of making valua- 


tions and rates prescribed by the stat- 
ute is specific, mandatory, and exclu- 
sive. Section 17 of the act. The 
validity of rates is affected by the use 
of unauthorized methods of making 
valuations of “investment” property 
as a rate-making basis. 

Pertinent and appropriate allega- 
tions of ultimate facts relative to the 
method used in making the promul- 
gated rates, and to the validity of 
rates made by the board, may be of- 
fered as amendments to the bill of 
complaint if so advised. 

Both the city and the utility com- 
pany have a right to fair and reason- 
able opportunity to adduce evidence 
and to be heard on the issues duly 
made to be determined under the stat- 
ute by due course of controlling law. 

Stricken allegations which may be 
pertinent to issues sought to be made 
pursuant to this opinion may be rein- 
stated by the court. 

An interlocutory writ of certiorari 
should be allowed and the cause re- 
manded for appropriate proceedings 
consistent with this opinion. 


Brown, C. J., and Terrell, J., con- 
cur. 


TERRELL, J.: I concur in the views 
of Mr. Justice Whitfield but I think 
the properties of petitioner should be 
evaluated on the “prudent investment 
rule.” 


Brown, C. J., and Whitfield, J., 


concur. 
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Re Wisconsin Natural Gas Company 


[CA-1463.] 


Re Independent Natural Gas Company 


[CA-1484.] 


Public utilities, § 49 — Wholesale natural gas company. 
1. Companies proposing to transport natural gas into the state and to sell 
it only to local utilities for resale to the public, except for certain sales 
under individual contracts with industrial consumers in areas not served 
by existing utilities, are public utilities, p. 52. 


Interstate commerce, § 23 — What constitutes — Transportation of gas. 


2. The transportation of natural gas produced in one state and sold to gas 
utilities in another state for resale to the public is interstate commerce, p, 


Certificates of convenience and necessity, § 33 — When required — Interstate 
transportation of gas. 


3. The state statute requiring a certificate as a condition precedent to the 
construction of a pipe line and to the transportation thereby of natural 
gas or resale in the state applies both to interstate and intrastate operations, 
unless a different construction is impelled in order to save its validity under 
the commerce clause of the Federal Constitution, p. 52. 


Commissions, § 30 — Jurisdiction over legal questions — Constitutional questions. 
4. The state Commission does not have jurisdiction to determine constitu- 
tional questions, particularly those involving the validity of statutes which 
it is directed by the legislature to administer and enforce, p. 53. 


Certificates of convenience and necessity, § 16 — Commission jurisdiction — 
Interstate operations. 

5. The Commission will entertain applications for certificates authorizing 
the construction and operation of pipe lines for the transportation and 
delivery of natural gas produced in a foreign state and sold to local utilities 
for resale to the public, although a doubt exists as to whether or not the 
certificate provisions of the state statutes may apply to interstate commerce, 
p. 33. 


Certificates of convenience and necessity, § 88 — Basis for granting — Public 
convenience — Pipe lines. 
6. The test by which a certificate authorizing the construction and opera- 
tion of a pipe line for the transportation of natural gas is to be granted is 
essentially that of public convenience and necessity, and the Commission’s 
inquiry will be as broad as the public interest which is involved in the 
proposals of the applicants, p. 54. 


[April 25, 1941.] 
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PPLICATION for authority to construct and operate pipe line 
A for transportation of natural gas produced in foreign states 
to local utilities; application held to be properly filed and further 

hearings ordered. 


By the Commission: On May 28, 
1940, Wisconsin Natural Gas Compa- 
ny filed an application for a certificate 
of public convenience and necessity 
authorizing the construction and op- 
eration of a pipe line for the transpor- 
tation and delivery of natural gas from 
the Hugoton field in Kansas. The 
pipe line as proposed would cross the 
Iowa-Wisconsin boundary line near 
Dubuque and extend to Milwaukee 
with lateral lines to Madison, Beloit, 
Janesville, Racine, Kenosha, and Port 
Washington. Authority is also sought 
to supply natural gas to public utilities 
furnishing gas to the consuming pub- 
lic in the cities named and in their en- 
virons. 

On June 25, 1940, Independent 
Natural Gas Company filed a similar 
application involving the construction 
and operation of such a pipe line from 
the West Panhandle field of Texas. 
Its line would cross the Illinois-Wis- 
consin state line near Beloit and extend 
to Milwaukee with lateral lines to 
Madison, Racine, Beloit, Burlington, 
Sheboygan, Fond du Lac, and other 
cities and industrial centers in the 
southern part of the state. 

On August 2, 1940, the Commission 
ordered a public hearing to be held at 
Madison on August 26, 1940, upon the 
question of the jurisdiction of the 
Commission to entertain the applica- 
tions as filed. Such hearing was held 
as ordered before Commissioners Nix- 
on and Whitney and Examiner W. A. 
Anderson. 


> 


51 


Subsection (1) of § 196.49 pro- 
vides as follows: “No public utility 
not legally engaged in performing a 
public utility service on August 1, 
1931, in any municipality where there 
is not in operation under an indeter- 
minate permit a public utility engaged 
in similar service, shall commence the 
construction of any public utility plant, 
extension or facility, or render service . 
in such municipality directly, or in- 
directly, by serving any other public 
utility or agency engaged in public 
utility service or otherwise, unless and 
until it shall have obtained a certifi- 
cate from the Commission authorizing 
it to transact such public utility busi- 
ness.” 

Manifestly this statute by its terms 
requires the certificate prayed for as a 
condition precedent to the construction 
of the pipe line and to the transaction 
of the business contemplated unless the 
applicants are not public utilities within 
the contemplation of the statute or un- 
less the statute is inapplicabe by rea- 
son of the interstate nature of the 
business involved. 

The definition of a public utility is 
stated in § 196.01(1), Wisconsin 
Statutes, as follows: 

“As used in Chaps. 196 and 197, un- 
less the context requires otherwise, 
‘public utility’ means and embraces 
every corporation, company, individ- 
ual, association, their lessees, trustees, 
or receivers appointed by any court, 
and every town, village, or city that 
may Own, operate, manage, or control 
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any toll bridge or any plant or equip- 
ment, or any part of a plant or equip- 
ment, within the state, for the convey- 
ance of telephone messages or for the 
production, transmission, delivery, or 
furnishing of heat, light, water, or 
power either directly or indirectly to or 
for the public.” 

[1] Applicants propose to seli nat- 
ural gas to local public gas utilities for 
resale to the public, but do not pro- 
pose to engage in distribution and re- 
tail sale of gas to the consuming public 
except that Independent Natural Gas 
Company, by its application, indicates 
that it may furnish, under individual 
contracts with industrial consumers, 
interruptible supplies of natural gas. 
It has, however, disclaimed any inten- 
tion of so serving industries which are 
located within the service areas of ex- 
isting public gas utilities. 

The applicants are “natural gas 
companies” within the purview of the 
Federal Natural Gas Act and by that 
act are charged with the obligations 
of public utilities. They must main- 
tain just and reasonable rates, re- 
frain from unjust discrimination, pub- 
lish and file schedules of rates, rules, 
and regulations, and must extend their 
facilities as may reasonably be re- 
quired in order to serve adequately all 
distributing public utilities within the 
territory which they serve. 

The decisions of our supreme court 
in such cases as Chippewa Power Co. 
v. Railroad Commission (1925) 188 
Wis 246, 205 NW 900; Central Wis- 
consin Power Co. v. Wisconsin Trac- 
tion, Light, Heat & P. Co. 190 Wis 
557, PUR1927A 76, 209 NW 755, 
and Union Falls Power Co. v. Oconto 
Falls (1936) 221 Wis 457, 265 NW 
722, have created some doubt as to 
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whether these applicants, since they 
will not be serving the consuming pub- 
lic directly but will be reaching the con- 
suming public only through the dis- 
tribution of their product by local pub- 
lic utilities, are themselves public util- 
ities within the meaning of § 196.01. 

We do not share these doubts. The 
cases above cited, together with others 
of a similar nature which hold that the 
supplier of a public utility is not him- 
self a public utility, deal with persons 
who supplied a public utility only un- 
der private arrangement and who in 
no way held himself out to serve ei- 
ther a public or a general class thereof 
with a similar service. No member of 
the public, whether himself a public 
utility or not, was in a position to de- 
mand service as matter of legal right 
under any profession of service by the 
companies involved in those cases. 
Here, on the other hand, the contrary 
is true. The applicants by their pro- 
posals (as well as by the requirements 
of the Natural Gas Act) stand com- 
mitted to furnish to the extent of their 
capacity reasonably adequate service 
equally and at reasonable rates to all 
local public gas utilities within the ter- 
ritory proposed to be served. Both 
inherently and by the terms of the Fed- 
eral Natural Gas Act they have all 
the attributes of public utilities, and 
we are of the opinion that they are 
such within the definition of our own 
statute and we so hold. 

[2,3] A far more troublesome ques- 
tion is as to whether § 196.49 applies 
to operations wholly in interstate com- 
merce. That the operations proposed 
by the applicants are such is clear. 
Pennsylvania Gas Co. v. Public Serv- 
ice Commission, 252 US 23, 64 L ed 
434, PUR1920E 18, 40 S Ct 279. 
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Following our hearing on the juris- 
dictional questions, the Federal Power 
Commission set for hearing the appli- 
cations filed with it, and we deferred 
this decision until after the conclusion 
of those proceedings because it seems 
to us that our jurisdiction may be de- 
pendent upon a determination as to 
whether or not a Federal certificate of 
public convenience and necessity for 
the proposed projects is required by 
the Federal Natural Gas Act. If it 
does so require, the act in all likelihood 
constitutes a preémption of the field to 
the exclusion of the exercise of state 
jurisdiction. But after full hearings 
the Federal Power Commission has 
determined that the Wisconsin cities 
are not a market served with natural 
gas and that therefore no certificate is 
required and that it has no jurisdiction 
under the act to issue one. And the 
certificate provisions of the Natural 
Gas Act may therefore be said not to 
apply to the situation presented to us 
as it now exists. 

Section 196.49 does not distinguish 
between interstate and intrastate com- 
merce, and by its terms it must be held 
to apply to both unless a different con- 
struction is impelled in order to save 
its validity under the commerce clause 
of the Constitution. 

[4, 5] We have serious doubts that 
despite the absence of Federal require- 
ments as to a certificate the state has 
power to impose such a requirement 
and thereby to obstruct the carrying on 
of interstate commerce. Not only 
may it well be argued and with abun- 
dant support of the cases that the is- 
suance or withholding of a certificate 
of public convenience and necessity to 
engage in interstate commerce is be- 
yond the powers of the state because of 


the delegation of that power by the 
commerce clause to Congress, but it 
may also be further argued, and with 
strong support, that the passage by 
Congress of the Natural Gas Act, re- 
gardless of the fact that it does not 
require the obtaining of a certificate in 
the precise situation here presented, 
nevertheless preémpts the entire field 
of authorizing operations by natural 
gas companies in interstate commerce. 
On the other hand, some support in the 
decisions of the courts may be found 
for the contrary of both of these prop- 
ositions, and the question cannot be 
said to be wholly free of doubt. 

Our supreme court has on several 
occasions admonished us that we are 
not a court, and are not vested with 
jurisdiction to determine grave con- 
stitutional questions, particularly those 
involving the validity of the statutes 
which we are directed by the legisla- 
ture to administer and enforce. Chi- 
cago & N. W. R. Co. v. Railroad Com 
mission, 162 Wis 91, PUR1916C 595, 
155 NW 941; Wisconsin Teleph. Co. 
v. Railroad Commission, 162 Wis 383, 
PURI916D 212, 156 NW 614, LRA 
1916E 748. 

Both of the applicants, rather than 
challenging our jurisdiction or the 
applicability of § 196.49, have sub- 
mitted themselves to it by filing these 
applications and both urge that we en- 
tertain the same. Many of the other 
parties also, who appeared in the pro- 
ceeding, have urged also that we as- 
sume jurisdiction. None have chal- 
lenged either our jurisdiction or the 
applicability of the statute. It is point- 
ed out that the proposals of the appli- 
cant embrace a question of tremendous 
public importance to the people of the 
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state not only because of the effects, 
favorable or otherwise, of the intro- 
duction of natural gas into the state 
directly upon the consumers thereof, 
but also because of the broader eco- 
nomic consequences and the effect up- 
on established business, industry, and 
transportation facilities resulting from 
the substitution of natural gas for 
fuels now in use. These are all mat- 
ters of moment and of large public 
concern, and should, if legally possible, 
receive study and consideration by the 
lawfully constituted agencies of the 
state before action is taken either to 
admit or exclude natural gas for public 
distribution and consumption. 

For the reasons stated we are of the 
opinion that we should not disclaim 
jurisdiction merely because of doubt 
which may be entertained as to wheth- 
er or not § 196.49 does or can apply 
to interstate commerce. That may be- 
come a question to be adjudicated by 
the courts in a proper proceeding, but 
our course seems to us to be clear and 
that is to entertain the applications and 
after full hearing thereon to grant or 
deny them. 

[6] Some expression of our views 
with respect to the nature and scope of 
the hearings to be held may be helpful 
to the parties. It will be noted that 
§ 196.49(1) does not, of itself specifi- 
cally, set forth a test or standard by 
which a certificate of authority is to be 
granted or denied. We have consid- 
ered in other cases, and correctly so we 
believe, that by implication the stand- 
ard is essentially that of public conven- 
ience and necessity. The Federal 
Power Commission in applying the 
Natural Gas Act because of the terms 
and provisions of that act restricts it- 
self in determining public convenience 
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and necessity to a more limited scope 
of inquiry than do we in applying 
§ 196.49(1). We will consider not 
only the effect of the proposals upon 
the quality of service and the cost 
thereof and the relative desirability to 
the consumer of a supply of natural 
gas as compared with that of manu- 
factured gas, but also the broader im- 
plications and general economic conse- 
quences, the nature of which we have 
already indicated. Our inquiry will be 
substantially as broad as the public in- 
terest which is involved in the pro- 
posals of the applicants. 

Lengthy hearings have already been 
held by the Federal Power Commis- 
sion and the applicants and other par- 
ties before us have been put to great 
expense attendant upon the production 
of evidence at such hearings. We par- 
ticipated in these hearings jointly with 
the Federal Power Commission and by 
counsel in the examination of wit- 
nesses and the exhibits and transcript 
of testimony are contained in our files. 
We anticipate that that record will be 
offered, either upon stipulation or up- 
on request of the applicants, to us as 
a part of the record to be made in these 
proceedings. While we make no ruling 
with respect to the same at this time, it 
is our opinion that the reception of 
that record will obviate much needless 
duplication of testimony and will save 
the parties a great deal of time, effort, 
and financial expense and should be to 
the benefit of all of them. 

The Commission concludes and 
holds that the applications herein are 
properly filed under the provisions of 
(1) of § 196.49, Statutes, and invoke 
the jurisdiction of the Commission 
thereunder. 
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Nixon, Commissioner, concurring: der § 196.49(4) and our General Or- 
I have concurred in the conclusion der 2—U-52 thereunder, rather than 
herein but I think the issue of public jwqer § 196.49(1). 
convenience and necessity arises un- 
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People of the State of California 


E. W. Thompson 


[No. 687.] 
(— US —, 85 L ed —, 61 S Ct 930.) 


Interstate commerce, § 46 — State regulation of transportation agents — Licenses. 


1. A state statute requiring the licensing by the state Commission, of trans- 
portation agents negotiating for the transportation of passengers over the 
state highways does not, in the absence of Federal regulation, infringe 
on the commerce clause of the Constitution when applied to one who ne- 
gotiates for the interstate transportation of passengers over the state high- 
ways, p. 55. 


Interstate commerce, § 4 — State regulation of local matters — Absence of con- 
gresstonal action. 
2. The commerce clause in conferring on Congress power to regulate 
commerce did not wholly withdraw from the states the power to regulate 
matters of local concern with respect to which Congress has not exercised 
its power, even though the regulation affects interstate commerce, p. 55. 
Interstate commerce, § 38 — State motor carrier regulation — Use of highways. 


3. The state has power, in the absence of congressional legislation, to regu- 
late interstate commerce by motor vehicle wherever it affects the safety 
of the public or the convenient use of its highways, provided only that 
the regulation does not in any other respect unnecessarily obstruct inter- 
state commerce, p. 55. 


[April 28, 1941.] 
ERTIORARI to review judgment reversing judgment of con- 
C viction in prosecution for violation of California statute 
requiring the licensing of transportation agents negotiating for 
transportation of passengers over state highways; reversed. 
- 
APPEARANCE: William J. McFar- Mr. Justice Stone delivered the 
land, of Los Angeles, California, ar- opinion of the court: 
gued the cause for petitioner; no ap- [1-3] A _ statute of California, 
pearance for respondent. Chap. 390, Statutes of 1933, p. 1011, 
55 39 PUR(NS) 
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as amended by Chap. 665, Statutes of 
1935, p. 1833, defines a transportation 
agent as one who “‘sells or offers to 
sell or negotiate for” transportation 
over the public highways of the state, 
§ 2, and requires every such agent to 
procure a license from the state Rail- 
road Commission authorizing him so 
toact. By §§ 6, 7, and 8, prerequisites 
to the license are determination by the 
Commission of the applicant’s fitness 
to exercise the licensed privilege, the 
payment of a license fee of $1, and the 
filing by the applicant of a bond in the 
sum of $1,000, conditionéd upon the 
faithful performance of the transpor- 
tation contracts which he negotiates. 
By § 16 any person acting as a trans- 
portation agent without a license is 
guilty of a misdemeanor. The ques- 
tion for decision is whether the stat- 
utory exaction of the license and bond 
infringes the commerce clause of the 
Constitution when applied to one who 
negotiates for the transportation in- 
terstate of passengers over the public 
highways of the state. 

Respondent was convicted of viola- 
tion of the statute by arranging for the 
transportation by motor vehicle, of 
passengers from Los Angeles, Cali- 
fornia, to Dallas, Texas, by one who, 
so far as appears, made only the single 
trip in question. The state appellate 
court reversed the judgment of convic- 
tion, holding on the authority of Di 
Santo v. Pennsylvania (1927) 273 US 
34, 71 L ed 524, 47 S Ct 267, that the 
statute as applied infringes the com- 
merce clause. We granted certiorari 
February 17, 1941 [— US—, 85 Led 
—, 61 S Ct 711] the question, con- 
sidered in the light of our decisions 
since the Di Santo Case, sustaining 
state regulations affecting interstate 
39 PUR(NS) 


transportation by motor vehicle, being 
of importance. 

Congress has not undertaken to reg- 
ulate the acts for which respondent 
was convicted or the interstate trans- 
portation to which they related. The 
Motor Carrier Act of [August 9] 
1935, 49 Stat. at L. 543, Chap. 498, 49 
USCA §§ 301-327, which applies to 
certain classes of common and con- 
tract interstate carriers by motor ve- 
hicle, excludes from its operation the 
casual or occasional transportation by 
motor vehicle of passengers in inter- 
state commerce by persons not en- 
gaged in such transportation as a regu- 
lar occupation or business, 49 USCA 
§ 303(b) (9). Hence we are con- 
cerned here only with the constitu- 
tional authority of the state to regulate 
those who, within the state, aid or par- 
ticipate in a form of interstate com- 
merce over which Congress has not 
undertaken to exercise its regulatory 
power. 


The statute is not a revenue meas- 
ure. Cf. Texas Transport & Terminal 
Co. v. New Orleans (1924) 264 US 
150, 68 L ed 611, 44 S Ct 242, 34 
ALR 907. It applies alike to trans- 
portation agents who negotiate for 
transportation intrastate as well as 
interstate and so does not discriminate 
against interstate commerce. Cf. Real 
Silk Hosiery Mills v. Portland (1925) 
268 US 325, 69 L ed 982, 45 S Ct 525. 
It does not appear that the regulation 
will operate to increase the cost of the 
transportation or in respects not al- 
ready indicated affect interstate com- 
merce. It is not shown to be other 
than what on its face it appears to be, 
a measure to safeguard the members 
of the public desiring to secure trans- 
portation by motor vehicle, who are 





PEOPLE OF THE STATE OF CALIFORNIA v. THOMPSON 


peculiarly unable to protect themselves 
from fraud and overreaching of those 
engaged in a business notoriously sub- 
ject to those abuses. 

As this court has often had occasion 
to point out, the commerce clause, in 
conferring on Congress power to reg- 
ulate commerce, did not wholly with- 
draw from the states the power to 
regulate mattters of local concern with 
respect to which Congress has not ex- 
ercised its power, even though the 
regulation affects interstate commerce. 
Ever since Wilson v. Black Bird Creek 
Marsh Co. (1829) 2 Pet(US) 245, 
7 Led 412, and Cooley v. Port War- 
dens (1851) 12 How(US) 299, 13 
L ed 996, it has been recognized that 
there are matters of local concern, the 
regulation of which unavoidably in- 
volves some regulation of interstate 
commerce, but which because of their 
local character and their number and 


diversity may never be adequately dealt 


with by Congress. Because of their 
local character, also, there is wide 
scope for local regulation without im- 
pairing the uniformity of control of 
the national commerce in matters of 
national concern and without material- 
ly obstructing the free flow of com- 
merce which were the principal ob- 
jects sought to be secured by the com- 
merce clause. Notwithstanding the 
commerce clause, such regulation in 
the absence of congressional action 
has, for the most part, been left to the 
states by the decisions of this court, 
subject only to other applicable con- 
stitutional restraints. See cases col- 
lected in Di Santo v. Pennsylvania, 
supra (273 US at p. 40). 

A state may license trainmen en- 
gaged in interstate commerce in order 
to insure their skill and fitness. Smith 


v. Alabama (1888) 124 US 465, 31 L 
ed 508, 8 S Ct 564, 1 Inters Com Rep 
804; Nashville, C. & St. L. R. Co. v. 
Alabama (1888) 128 US 96, 32 L ed 
352, 9 S Ct 28, 2 Inters Com Rep 238. 
It may define the size of crews man- 
ning interstate trains. Chicago, R. I. 
& P. R. Co. v. Arkansas (1911) 219 
US 453, 55 L ed 290, 31 S Ct 275; 
Missouri P. R. Co. v. Norwood 
(1931) 283 US 249, 75 L ed 1010, 51 
S Ct 458, 30 NCCA 639, and pre- 
scribe regulations for payment of their 
wages. Erie R. Co. v. Williams 
(1914) 233 US 685, 58 L ed 1155, 34 
S Ct 761, 51 LRA(NS) 1097. It 
may require interstate passenger cars 
to be heated and guard posts to be 
placed on bridges of an interstate rail- 
road. New York, N. H. & H. R. Co. 
v. New York (1897) 165 US 628, 41 
L ed 853, 17 S Ct 418. It may limit 
the speed of interstate trains within 
city limits. Erb v. Morasch (1900) 
177 US 584, 44 L ed 897, 20 S Ct 819. 
It may require an interstate railroad to 
eliminate grade crossings. Erie R. 
Co. v. Public Utility Comrs. 254 US 
394, 409, 65 L ed 322, 333, PUR 
1921C 143, 41 S Ct 169. It may pass 
local quarantine laws applicable to 
merchandise moving in interstate com- 
merce as a means of protecting local 
health. Morgan’s, L.& T. R.& S.S. 
Co. v. Board of Health (1886) 118 
US 455, 30 L ed 237, 6 S Ct 1114; 
Compagnie Francaise de Navigation a 
Vapeur v. State Board of Health 
(1902) 186 US 380, 46 L ed 1209, 22 
S Ct 811. It may regulate and protect 
the safe and convenient use of its har- 
bors and navigable waterways unless 
there is conflict with some act of Con- 
gress. Wilson v. Black Bird Creek 
Marsh Co. supra; see Clyde Mallory 


39 PUR(NS) 





UNITED STATES SUPREME COURT 


Lines v. Alabama ex rel. State Docks 
Commission (1935) 296 US 261, 267, 
80 L ed 215, 219, 56 S Ct 194. It 
may regulate pilots and pilotage in its 
harbors. Cooley v. Port Wardens, su- 
pra. Where, as here, Congress has 
not entered the field, a state may pass 
inspection laws and regulations appli- 
cable to articles of interstate com- 
merce designed to safeguard the in- 
habitants of the state from fraud, 
provided only that the regulation nei- 
ther discriminates against nor substan- 
tially obstructs the commerce. Turn- 
er v. Maryland (1883) 107 US 38, 
27 L ed 370, 2 S Ct 44; Plumley v. 
Massachusetts (1894) 155 US 461, 
39 L ed 223, 15 S Ct 154, 5 Inters 
Com Rep 590; Patapsco Guano Co. 
v. Board of Agriculture (1898) 171 
US 345, 357, 43 L ed 191, 195, 18 S 
Ct 862; Savage v. Jones (1912) 225 
US 501, 56 L ed 1182, 32 S Ct 715; 
see also Minnesota Rate Cases (Simp- 
son v. Shepard [1913]) 230 US 352, 
398, 57 L ed 1511, 1540, 33 S Ct 729, 
48 LRA(NS) 1151, Ann Cas 1916A 
18, and cases cited; South Carolina 
State Highway Dept. v. Barnwell 
Bros. (1938) 303 US 177, 185, 82 
L ed 734, 738, 58 S Ct 510, and 
cases cited. 


The present case is not one of pro- 
hibiting interstate commerce or licens- 
ing it on conditions which restrict or 
obstruct it. Cf. Crutcher v. Kentucky 
(1891) 141 US 47, 35 L ed 649, 11 
S Ct 851; Dahnke-Walker Mill. Co. v. 
Bondurant (1921) 257 US 282, 66 
L ed 239, 42 S Ct 106. For here the 
regulation is applied to one who is not 
himself engaged in the transportation 
but who acts only as broker or inter- 
mediary in negotiating a transporta- 
tion contract between the passengers 
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and the carrier. The license required 
of those engaged in such business is 
not conditioned upon any control or 
restriction of the movement of the 
traffic interstate but only on the good 
character and responsibility of those 
engaged locally as _ transportation 
brokers. 

Fraudulent or unconscionable con- 
duct of those so engaged which is in- 
jurious to their patrons, is peculiarly a 
subject of local concern and the ap- 
propriate subject of local regulation. 
In every practical sense regulation of 
such conduct is beyond the effective 
reach of congressional action. Unless 
some measure of local control is per- 
missible, it must go largely unregulat- 
ed. In any case until Congress un- 
dertakes its regulation we can find no 
adequate basis for saying that the Con- 
stitution, interpreted as a working in- 
strument of government, has fore- 
closed regulation, such as the present, 
by local authority. 


In Di Santo v. Pennsylvania (1927) 
273 US 34, 71 L ed 524, 47 S Ct 267, 
this court took a different view. Fol- 
lowing what it conceived to be the rea- 
soning of McCall v. California (1890) 
136 US 104, 34 L ed 391, 10S Ct 
881, 3 Inters Com Rep 181, it held that 
a Pennsylvania statute requiring oth- 
ers than railroad or steamship com- 
panies, who engage in the intrastate 
sale of steamship tickets or of orders 
for transportation to and from foreign 
countries, to procure a license by giv- 
ing proof of good moral character and 
filing a bond as security against fraud 
and misrepresentation to purchasers, 
was an infringement of the commerce 
clause. Since the decision in that case 
this court has been repeatedly called 
upon to examine the constitutionality 
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of numerous local regulations affecting 
interstate motor vehicle traffic. It has 
uniformly held that in the absence 
of pertinent congressional legislation 
there is constitutional power in the 
states to regulate interstate commerce 
by motor vehicle wherever it affects 
the safety of the public or the safety 
and convenient use of its highways, 
provided only that the regulation does 
not in any other respect unnecessarily 
obstruct interstate commerce. Con- 
tinental Baking Co. v. Woodring, 286 
US 352, 371, 76 L ed 1155, 1166, 
PUR1932E 429, 52 S Ct 595,81 ALR 
1402; Bradley v. Ohio Pub. Utilities 
Commission, 289 US 92, 95, 77 L ed 
1053, 1056, PUR1933C 259, 53 S Ct 
577, 85 ALR 1131; see South Caro- 
lina State Highway Dept. v. Barnwell 
Bros. supra, and cases cited; H. P. 
Welch Co. v. New Hampshire (1939) 
306 US 79, 83, 83 L ed 500, 504, 27 
PUR(NS) 238, 59 S Ct 438; Eich- 
holz v. Missouri Pub. Service Com- 
mission (1939) 306 US 268, 83 L ed 
641,27 PUR(NS) 288, 59 S Ct 532; 
Maurer v. Hamilton (1940) 309 US 
598, 603, 84 L ed 969, 974, 60 S Ct 
726; and see Ziffrin v. Reeves (1939) 


308 US 132, 84 L ed 128, 60 S Ct. 
163. 

If there is authority in the state, 
in the exercise of its police power, to 
adopt such regulations affecting inter- 
state transportation, it must be deemed 
to possess the power to regulate the 
negotiations for such transportation 
where they affect matters of local con- 
cern which are in other respects within 
state regulatory power, and where the 
regulation does not infringe the na- 
tional interest in maintaining the free 
flow of commerce and in preserving 
uniformity in the regulation of the 
commerce in matters of national con- 
cern. See Hartford Accident & 
Indem. Co. v. Illinois (1936) 298 US 
155, 80 L ed 1099, 56 S Ct 685. 

The decision in the Di Santo Case, 
supra, was a departure from this prin- 
ciple which has been recognized since 
Cooley v. Port Wardens (1851) 12 
How(US) 299, 13 L ed 996. It 
cannot be reconciled with later deci- 
sions of this court which have like- 
wise recognized and applied the prin- 
ciple, and it can no longer be regarded 
as controlling authority. 

Reversed. 





PENNSYLVANIA PUBLIC UTILITY COMMISSION 


Edward Zurcher 


v 


Maximo Baracca 


[Complaint Docket No. 13341.] 


Certificates of convenience and necessity, § 127 — Operation in unauthorized areas 


— Motor carriers. 


1. A motor carrier’s operations beyond the limits of his certificate violates 


59 
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the Public Utility Law notwithstanding that the transportation is in trucks 
owned and operated by another, when requests for service are made to 
the former, bills covering the service are presented to the shippers by 
him, and payment is made directly to him, p. 60. 


Rates, § 252 — Schedules — Unlawful deviation. 


2. The fact that competing carriers charge rates which are greater or less 
than those contained in a carrier’s filed tariff does not justify his charging 


greater or lower rates, p. 61. 


Rates, § 238 — Schedules — Legality of unfiled rates. 
3. A carrier may charge only such rates as are filed and published, and 
to charge any other rate is a violation of the Public Utility Law, p. 61. 
Rates, § 253 — Schedules — Complete coverage. 
4. A carrier’s filed tariff should contain rates for all services permitted 


under his certificate, p. 61. 


[April 28, 1941.] 


ane that competitor operates in uncertificated area 
and charges unlawful rates; complaint sustained. 


By the Commission: This matter 


is before us upon complaint filed 
March 12, 1940, by Edward Zurcher, 
who holds a certificate of public con- 


venience as a common carrier at Ap- 
plication Docket No. 26192, against 
Maximo Baracca, respondent, who 
holds a certificate of public conven- 
ience as a common carrier at Applica- 
tion Docket No. 26194. 

Complainant alleges that respond- 
ent has violated the provisions of the 
Public Utility Law by (1) transport- 
ing property to points beyond the 25- 
mile limitation fixed by his certificate 
of public convenience, (2) demanding 
and receiving rates for service, which 
rates were either greater or less than 
the rates specified in the tariff of the 
respondent as filed with the Commis- 
sion, and (3) the tariff as filed does 
not show rates to all points within the 
certificated rights of the respondent 
to which points respondent has ren- 
dered service. 

Hearing on the complaint was held 
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on April 18, 1940. From the testi- 
mony of record, we find the following 
facts: At the time of the filing of 
the complaint, respondent held a cer- 
tificate of public convenience as a 
common carrier authorizing the fol- 
lowing service: 

“To transport as a Class D carrier, 
building materials, excavated materi- 
als, and road and building construction 
materials, such as are usually trans- 
ported in dump trucks, between points 
in the city of Pittsburgh, Allegheny 
county, and within an airline distance 
of 25 miles of the City-County build- 
ing in said city; provided, that no 
haul shall exceed a distance of 25 
miles from point of origin to point of 
construction or disposal.” 

[1] The evidence discloses that re- 
spondent, on at least seven different 
days between March 16, 1939, and 
September 30, 1939, transported tile 
and brick to points beyond the 25-mile 
limitation fixed by his certificate of 
public convenience. On five occasions, 
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to wit, June 16, 1939, September 10, 
1939 and September 28, 29, and 30, 
1939, transportation service was ren- 
dered from Eastvale to points in Pitts- 
burgh and Westview; on July 20, 
1939, from New Brighton to Mc- 
Keesport; and on March 16, 1939, 
from Darlington to Pittsburgh. All 
this transportation service was be- 
tween points beyond the limitation 
fixed in respondent’s certificate of pub- 
lic convenience at the time the trans- 
portation service was rendered. 
Respondent, at the hearing, while 
admitting that the transportation 
service as rendered was to or between 
points beyond the limitation fixed by 
his certificate, attempted to justify 
these violations on the ground that 
he did not render the actual transpor- 
tation, but that he had obtained the 
services of one, Phillip J. Miller, to 
make the hauls in trucks operated by 
Miller. The evidence discloses, how- 
ever, that all the requests for service 
were made to respondent, bills cover- 
ing the service were presented to the 
shippers by respondent, and payment 
was made directly to the respondent. 
From this evidence we find that the 
service was, in fact, rendered by re- 
spondent and not by Phillip J. Miller 
even though Miller’s trucks may have 
been used in the actual transportation 
service. The transfer to Miller of all 
requests for service to points beyond 
the limitation contained in the certifi- 
cate of public convenience of respond- 
ent was a subterfuge to evade the re- 
strictions of respondent’s certificate. 
The operations of respondent to points 
beyond the limits of his certificate 
of public convenience is as much a 
Violation of the Public Utility Law 


as any operation without a certificate 
of public convenience. 

[2-4] The evidence further dis- 
closes that the respondent, on eight 
occasions between May 15, 1939 and 
October 10, 1939, demanded and re- 
ceived rates for service which were 
less than the rates specified in his tar- 
iff on file with the Commission, and 
on three occasions he demanded and 
received rates for service which were 
greater than the rates specified in his 
tariff. 

The record shows that the rates 
fixed in the published tariff of re- 
spondent for the transportation of 
brick between Fallston and Pittsburgh 
is $5 per thousand brick. Respond- 
ent on May 15, 1939, and May 24, 
1939, demanded and received $4 per 
thousand brick for such transporta- 
tion service. Respondent on Sep- 
tember 24, 1939, demanded and re- 
ceived $2 per thousand for transport- 
ing brick between Irwin and Home- 
stead, while the filed tariff provided 
a rate of $3.50 per ton. Other spe- 
cific violations established by the rec- 
ord were as follows: On June 5, 
1939, respondent demanded and re- 
ceived $2 per thousand for transport- 
ing brick between Brannon Place, 
Pittsburgh, and 54th street, Pitts- 
burgh, while the filed tariff provided 
a rate of $2.25; on August 8, 1939, 
and October 10, 1939, respondent de- 
manded and received $2 per ton for 
transporting tile between Callery and 
McKeesport, while the filed tariff pro- 
vided a rate of $1.60 per ton; on No- 
vember 2, 1939, respondent demand- 
ed and received 90 cents per ton for 
transporting tile between Shore ave- 
nue, Pittsburgh, and Webster ave- 
nue, Pittsburgh, while the filed tariff 
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provided a rate of 85 cents; on Sep- 
tember 29, 1939, respondent demand- 
ed and received $4 per thousand for 
transporting brick between Creighton 
and Fox Chapel, Allegheny county, 
while the filed tariff provided a rate 
of $5; on October 7, 1939, respond- 
ent demanded and received $4.50 per 
thousand for transporting brick be- 
tween Fallston and Grove street, 
Westview, Allegheny county, while 
the filed tariff provided a rate of $5; 
on October 3, 1939, respondent de- 
manded and received $2 per thousand 
for transporting brick between Turtle 
creek, and Wilkins township, while the 
filed tariff provided a rate of $2.25; 
on October 3, 1939, respondent de- 
manded and received $1.75 per thou- 
sand for transporting brick between 
33rd_ street, Pittsburgh, and West 
Penn playground, Pittsburgh, while 
the filed traiff provided a rate of 
$2. 

Respondent admitted that he trans- 
ported at rates which were either 
greater or less than the rates contained 
in his filed tariff. He attempted to 
justify the violations on the ground 
that where his tariff contained rates 
which were either higher or lower 
than those contained in the tariffs of 
his competitors, he charged the same 
rates as his competitors. This expla- 
nation affords no excuse. It is a clear 
violation of § 303 of the Public Util- 
ity Law. That section provides as 
follows: 

“No public utility shall, directly or 
indirectly, by any device whatsoever, 
or in any wise, demand or receive from 
any person, corporation, or munici- 
pal corporation a greater or less rate 
for any service rendered or to be ren- 
dered by such public utility than that 
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specified in the tariffs of such public 
utility applicable thereto then filed in 
the manner provided in this act. The 
rates specified in such tariffs shall be 
the lawful rates of such public utility 
until changed, as provided in this 
a 

The Public Utility Law permits 
changes to be made in existing tariffs 
and schedules, but to do so certain 
steps must be taken. The Public Util- 
ity Law does not permit a carrier to 
charge a rate other than the published 
tariff rate. As expressed by the su- 
preme court of Pennsylvania in Cen- 
tral R. Co. v. Mauser (1913) 241 Pa 
603, 606, 88 Atl 791, 49 LRA(NS) 
92. 

“When once lawfully published, a 
rate, so long as it remains uncanceled, 
is as fixed and unalterable, either by 
the shipper or by the carrier, as if 
that particular rate had been estab- 
lished by a special act of Congress.” 

Once a rate becomes effective, and 
remains uncanceled, it is a rate estab- 
lished by law. It cannot be varied 
by the parties, and the carrier departs 
therefrom at its peril. The rates of 
the respondent, so long as they re- 
mained in his published and filed tar- 
iff, were the only rates he could 
charge for such service, and to charge 
any other rate was a clear violation of 
the Public Utility Law. 

The evidence further discloses that 
respondent has transported building 
construction materials within the lim- 
its of his certificated rights, but the 
tariff as filed with the Commission 
does not contain rates for service be- 
tween all points which respondent 
serves. We find from the record that 
respondent, on 12 occasions between 
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April 27, 1939 and October 31, 1939, 
transported building materials between 
points within his certificated rights, 
without having published and on file 
with the Commission a tariff showing 
the rates for such transportation 
service. 

The tariff of respondent should 
contain rates for all services permit- 
ted under his certificate of public con- 
venience. However, penalties, or for- 
feitures for this violation of the Pub- 
lic Utility Law will not be imposed 
since respondent has, to some extent, 
revised his tariff to conform to Com- 
mission regulations. 

The Commission, therefore, finds 
and determines that Maximo Barac- 
ca, respondent, has on seven different 
days transported property to points 


beyond the 25-mile limits fixed by his 
certificate of public convenience at the 
time the transportation service was 
rendered, and, on ten different days 
has demanded and received rates for 
service, which rates were either great- 
er or less than the rates specified in 
the tariff of the respondent as filed 
with the Commission. 

Under § 1301 of the Public Util- 
ity Law, for each day’s violation, a 
forfeiture of $50 may be imposed. 
The full penalty provided by law for 
respondent’s unlawful operation will 
not be imposed. The Commission 
finds that respondent, by reason of 
his illegal operation, has forfeited to 
the commonwealth of Pennsylvania 
the sum of $50 for each of four days’ 
illegal operation, or a total of $200. 





WISCONSIN PUBLIC SERVICE COMMISSION 


Re Sunset Sanitary District 


[CA-1766.] 


Municipal districts, § 1 — Status of sanitary district — Public water supply. 
A sanitary district organized under §§ 60.30-60.309, Statutes, being neither 
a town, city, or village, although it may be a municipal corporation, is not 
authorized under § 196.01(1), Statutes, to be a public utility or to function 
as such in the operation of a public water utility. 


[May 24, 1941.] 


PPLICATION by sanitary district for authority to operate as 
A a public water utility and to acquire property; application 





dismissed. 


¥ 


By the Commission: The Sunset Dane county, on April 28, 1941, filed 
Sanitary District, town of Madison, an application with the Commission 
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WISCONSIN PUBLIC SERVICE COMMISSION 


for authority to operate as a public 
water utility in such town and acquire 
property. 

The application states that the dis- 
trict was created by the town board 
of the town of Madison on March 1, 
1938, pursuant to §§ 60.30-60.309, 
Statutes, and that the territory of the 
district is the plat of Sunset village 
and the first and second additions 
thereto in the town of Madison. 

We have concluded from a review 
of the law that a sanitary district so 
organized is not authorized to be a 
public utility nor to function as 
such 

Section 196.01, Statutes, defines a 
public utility to mean and embrace 
“every corporation, company, indi- 
vidual, association, their lessees, trus- 
tees, or receivers appointed by any 
court, and every town, village, or city 
that may own, operate, manage, or 
control any toll bridge or any plant or 
equipment or any part of a plant or 
equipment, within the state, for the 
conveyance of telephone messages or 
for the production, transmission, de- 
livery, or furnishing of heat, light, 
water, or power either directly or iu- 
directly to or for the public.” We do 


not consider that the persons therein 
specified include a sanitary district or- 
ganized under §§ 60.30-60.309, A 
sanitary district is not a town, city, 
or village. It may or may not bea 
municipal corporation, but a determi- 
nation that it is a municipal corpora- 
tion would not alter our conclusion, 
since we construe the word “corpora- 
tion” in § 196.01(1), Statutes, to 
refer only to private corporations, 
This construction seems to us to be 
necessitated by the specific designa- 
tion in the statute of municipal cor- 
porations that are or may be public 
utilities. This designation indicates 
the legislative intent that the only 
municipal corporations to be given 
the powers and duties of public utili- 
ties are towns, villages, and cities. 

The Commission finds: 

That it is without jurisdiction to 
entertain the application of the Sun- 
set Sanitary District for authority to 
operate as a public water utility and 
acquire property. 


ORDER 


It is therefore ordered: 
That the said application be and 
hereby is dismissed. 
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‘The careful investor judges a 
security by the history of its 
performance, 


in three-quarters of a century of continuous 

_ production, has established a record of per- 
formance that is unequalled in the history 
of insulated wires and cables. 


Kerite is a seasoned security. 
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Industrial Progress 


Selected information about manufacturers, new prod- 
ucts, and new methods. Also news on utility expansion 
programs, personnel changes, recent and coming events. 


Niagara Hudson Adds Two 
80,000 kw Generators 


HE second 80,000 kilowatt steam-electric 

generating unit of Central New York 
Power Corporation’s station at Oswego, New 
York, added its power to the Niagara Hudson 
System lines nineteen months and, twenty days 
after equipment contracts were placed, accord- 
ing to Alfred H. Schoellkopf, president of 
Niagara Hudson Power Corporation. 

One of the most modern and efficient gener- 
ating plants in the world, the Oswego station 
will supply 160,000 kilowatts to the System’s 
pool of power to meet increasing demands of 
up-state New York’s industrial centers. 

A new 80,000 kilowatt steam-electric unit 
also is being added to the Charles R. Huntley 
station of the Buffalo Niagara Electric Cor- 
poration, another of the System operating 
companies. This addition to the Buffalo steam 
plant will increase the capacity of the station 
to 545,000 kilowatts. It is expected that this 
unit will require only about 19 months to com- 
plete, being ready for service in the Fall of 
1942. 


Syllabic Typewriter Machine 


NEW writing machine which combines the 
A legibility of typewriting and the speed 
of stenography, has been developed and 
patented by Joseph Lee Sweeney of New York 
City. The machine is approximately the size 
of a small portable typewriter and, according 
to its inventor, operates quietly and employs 
no code, using only the letters of the English 
alphabet. It might be referred to as a “syllabic 
typewriter” inasmuch as it will record in a 
single stroke any syllable in the English 
language just as it is correctly spelled 
phonetically. 

All the letters in a syllable or word are 
struck together in the manner of striking a 
chord on a piano keyboard, and these letters 
print simultaneously in the exact sequence in 
which they are sounded. Spacing between 
words is automatic and does not require an 
extra operating stroke. 





MARTENS & STORMOEN 
successors to 


THONER & MARTENS 
Disconnecting and Heavy Duty Switches 


15 Hathaway St., Boston, Mass. 











$2,500,000 Expansion By 
Cleveland Electric 


HE installation of an additional 50,000 kw 
turbo-generator in its Avon, Ohio, power 
plant is part of a big expansion program of 
the Cleveland, Electric Illuminating Company, 
The generator, together with accessory 
equipment and the construction of an addition 
to the present power plant building at Avon, 
will cost approximately $3,500,000. 


Carpenter Master-Light Has 
Two Lightheads 
Fe automatic emergency light in control 
rooms and at all key positions, the Car- 
penter Mfg. Co., Cambridge, Mass., offers the 
type DUL Master-Light. This new model has 














Dual Light with 100 Hr. Capacity 


two lightheads, an automatic switch-over re- 
lay, and self contained battery. All are sub- 
stantially housed in a single unit. One or two 
additional lightheads can be connected if 
desired. 

One lighthead illuminates a 10,000 square 
foot area and the other projects a powerful 
250,000 candle-power beam of light for dis- 
tances of a few feet up to a mile as required 
Both lightheads can be beam or flood if spect- 
fied. For some purposes semi-beam or sem- 
flood are used. 

The automatic switch-over relay connects 
this illumination the instant the 110-120 volt 
outside current fails. Manual control also 1s 
provided. Y ; 

The battery has 100 hour capacity, will hold 
its charge for a full year ready to give instant 
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AMERICAN 


DELUXE LINE CONSTRUCTION BODIES 


First in Efficiency—Spaces are fully utilized, materials are 
conveniently allocated with room for everything. 


First in Comfort—Every provision has been made for the 
comfort of the crew in getting out on the job and back 
again. 


First in Safety—aAll-steel construction . . . projections 
eliminated wherever possible . . . wide aisles . . . these and 
many other features make American bodies safest of all. 


First in Economy—Sturdy all-steel construction reduces 
dead weight to a minimum. 


Write for descriptive literature. 


* 


THE AMERICAN COACH 
& BODY CO. 


STANDARD EQUIPMENT ror PUBLIC UTILITIES 
Ma SJ 


setae \/ 
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emergency lighting and may be recharged as 
required. 

The DUL is 18 in. high, 15 in. wide overall, 
with a 7% in. x 7} in. base. The complete unit 
weighs 42 pounds. 


Silex Offers Terrace Model 
With 4 Heating Units 


| en quickly brewing clear, delicious coffee, 
The Silex Company offers a new Terrace 
Electric Model. Sanitary, modern and con- 
venient, this Genuine Silex Glass Coffee Maker 


occupies little space, being only 173 in. wide 





Compact Electric Coffee Maker 


and 17 in. deep. It will brew one gallon of coffee 
while heating water for a second gallon. If 
smaller quantities are desired, each of the 
four heating units can be operated, individually. 

As illustrated, the new Silex Terrace Model 
has four parts, each with brewing and warmer 
units. The range body is of stainless steel, the 
cups and tops of chrome-plated steel. Two 
complete sets of glassware and two decanters 
are provided, all of % gallon size. Two ad- 
justable brackets hold upper bowls. 

As illustrated, this new Genuine Silex Ter- 
race Electric Model lists for $49.95. Also avail- 
able for gas service at $59.95, 


Thin Hex Nuts 


F° use on shear bolts where a high degree 
of the stress is lateral, and for general ap- 





DICKE TOOL CO., Ine. 
DOWNERS GROVE, ILL. 
Manufacturers of 
Pole Line Construction Tools 
They’re Built for Hard Work 











plication to light and medium stress fasten. 
ings, an improved line of thin hex nuts is an- 
nounced by Elastic Stop Nut Corporation 
Union, New Jersey. . 

These nuts have approximately 40 per cent 
of the strength of standard-height hex nuts 
and have been developed to meet the demand 
in virtually every industry for a self-locking 
fastening which offers savings in space re- 
quirements, weight, and cost. An indication of 
their suitability is the fact that they are ap- 
proved for use on aircraft by all of the mili- 
tary and civil authorities. 


G-E Orders Set Record 


E, STABLISHING a record for a six months’ pe- 
riod, orders received by General Electric 
Company during the first half of this year 
amounted to $521,139,000 compared with $212,- 
653,000 for the same period last year, an in- 
crease of 145 per cent, according to an an- 
nouncement by President Charles E. Wilson. 

Orders received during the three months 
ended June 30th amounted to $263,757,000, a 
record volume for a quarterly period, and were 
equivalent to an increase of 129 per cent over 
the $115,163,000 of new business booked in the 
corresponding period a year ago. 

The company’s orders definitely known to 
cover equipment for national defense purposes 
amounted to approximately $216,000,000 in the 
first six months this year, including $104,000,- 
000 received in the three months ended June 
30th, thus making a total of about $466,000,000 
of such orders received since the defense pro- 
gram was instituted last year. 


New Midget Flexarc Welder 


—o use in welding light gauge metal, cast- 
ings and drive shafts, general maintenance, 
and light production work, a new Flexarc 














Mobile Welder—W eight 160 Lbs. 


welder is announced by Westinghouse Electric 
and Manufacturing Company. : 

Known as the Midget Marvel WT-1, this a-c 
welder comes complete with all accessories, 
even to the primary cable for hooking up the 
power line. Included in the accessories are 
electrode lead and holder, work lead, helmet, 
and a supply of electrodes. 
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countants! Engineers ! aim 


DITTO 


Is YOU MULTIPLIED 
MANY TIMES! 


sedays, when personal effectiveness means so much, 
must turn to Ditto—to increase your influence, to 
eve yourself of detail, to be set for the demands 
the opportunities of this day! 

report operations alone, Ditto can be like an 
a staff of assistants to you... you'll know why this is 
rhen you see what other utilities men do with Ditto! 
ithout type, stencil or ink the new Ditto D-44 
es 300 and more bright copies of anything written, 
hor drawn... rate schedules; operating and prog- 
S reports; specifications; engineering drawings; 
ice, factory and work orders; forms, and the like 
70 copies a minute, in one to four colors at once, 
for the first 100, 3c thereafter. Originals can be 
t repetitively—excellent for cumulative reports. 
ake your department more effective—get the whole 
y of Ditto’s public utility performance on gelatin 
quid duplicators. Use coupon for free idea-booklet, 
bpies, Their Place in Business.”’ No obligation! 


DITTO, Inc., 638 So. Oakley Blvd., Chicago, Ill 
Gentlemen: 

Send me copy of your book, “Copies, Their 
Place in Business.” No obligation. 
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Guth Fluorescent Luminaire 


HE Edwin F. Guth Co., St. Louis, Mo., 

has designed a new combination Guthfan 
and Surface Troffers. The Surface Troffers 
provide 75 per cent cooler fluorescent light 
while the Guthfan circulates 75 deg. to 10 deg. 
cooler air, according to a recent announce- 
ment. 

Employing the new principle of complete 
cycle circulation, the Guthfan draws the cooler 
air from the lower part of the room and dis- 
tributes it downward (at 45 deg. angle) with- 
out disturbing the hot ceiling air or creating 
drafts that would decrease the efficiency of 
the fluorescent lamps. 

This new combination includes 48 in. lumi- 
naires for fluorescent lamps and 18 in. exten- 


Combination Luminaire and Fan Unit 


sion sections for the Guthfan. The luminaires 
have genuine diffuse Alzak reflectors, side 
baffles for correct shielding, and produce wide 
light distribution with complimentary ceiling 
light. The fixture has Satin Aluminum ends 
with polished highlights and sturdy cast join- 
ers that combine the luminaires and Guthfan 
in a rigid continuously mounted unit. Exten- 
sion lengths for additional lighting and cool- 
ing capacity are also available. This new unit 
may be ceiling mounted or suspended from 
hangers. 


Combination Fuse Cutouts 


"Sy sent which combine current-limiting 
fuses with porcelain-enclosed housings of 
the kind used for distribution fuse cutouts of 


the nonindicating expulsion type are an- 
nounced by the General Electric Company. 

These cutouts extend, application of the en- 
closed housing idea to current-limiting fuses 
for potential and auxiliary transformers, and 
are of particular value in that capacity be- 
cause of their great current-interrupting 
ability. 

Wet-process porcelain cutout housings 
have proved in the last 12 years to be a highly 
reliable method of insulating fuse cutouts, and 
the mounting of the current-limiting fuse on 
the hinged doors provides a convenient form 
of disconnect switch. Complete enclosure of 
the fuse eliminates the danger of accidental 
contact. Mounting can be ona pole, pipe, cross- 
arm, channel or other similar framework. 


Flashlight Battery Has 
Unlimited Shelf Life 


ONG storage before actual use is no longer 
detrimental to a new flashlight cell that 
has been developed by Triumph of Elkton 
Maryland ... to retail at 10 cents. : 
The Triumph battery is the same as the 
standard cell in size, shape, method of con- 
tact and voltage capacity but radically differ- 
ent in construction. It is packed and sealed in 
a dry state and activated only by striking the 
bottom of the case against any solid object, 
This action breaks an inner glass bulb thereby 
releasing the electrolyte which energizes the 
cell. Full strength is attained in less than a sec- 
ond. From that moment on, this cell has the 
same characteristics as any other flashlight 
battery under the same conditions. 
It makes no difference how long one keeps 
a battery before using it for the first time. Un- 
til the ‘occasion for use arises, the 100 per cent 
efficiency of this battery is sealed within and 
kept intact. 


“De-ion” Circuit Interrupter 


H™ interrupting capacity and reduced 
mounting space are featured in the new 
non-automatic enclosed “De-ion” circuit in- 
terrupter announced by Westinghouse Electric 
and Manufacturing Company. 

Known as the NEMA Type 1A, this sheet 
steel dust resisting circuit interrupter is de- 
signed to replace non-automatic disconnecting 
devices used in industrial plants, central sta- 


ones — —— ——— 


Replaces Non-Automatic Disconnecting 
Devices 

tions, substations, and locations where enclosed 

unfused safety switches might be applied. 
Safety features include a cover interlock 

which prevents closing of contacts when cover 

is open, and opening of cover when interrupter 

is in the “on” position. 


Extinguishes Magnesium Fires 


yh HE development of an extinguishing agent 
that puts out magnesium fires, known as 
Pyrene G-1 fire extinguishing powder, is the 
result of combined research by the Dow 
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Pennsylvania visualizes 1941 as a year 
when SERVICE counts! ... a service 
that embraces all the factors essential 
in meeting the exigencies of Industry’s 
present expanded program. 

Thorough painstaking co-operation 
with the customer, sensing his needs, 
providing the technical assistance 
necessary to the solution of his prob- 
lems, building the type of transformer 
best suited to the demands, meeting 
delivery schedules. This is the kind of 
service Pennsylvania can give, because 
it has the essential ability, the ex- 
perience and engineering training, and 
the willingness to collaborate with the 
customer. 


1941 is a year of action .... 
Pennsylvania is geared to give it! 
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Chemical Company, Midland, Mich., manufac- 
turer of magnesium alloys and the Pyrene 
Manufacturing Company, Newark, N. J., fire 
protection engineers and extinguisher manu- 
facturers. 

The new product, Pyrene G-1 fire exting- 
uishing powder, is a dry inert compound that 
stops the combustion of magnesium as well as 
other metals such as sodium, potassium, 
aluminum and zinc. It also contains a mate- 
rial which, when heated, forms a heavy, air- 
excluding, fire-smothering vapor. The powder 
is applied to the fire by spreading it with a 
scoop or shovel. Being non-abrasive, it may 
be used freely around machinery. 


Electric Eye Controls Smoke 
By Recording Density 


(Ree moderately priced photo-electric 
smoke indication and elimination control 
Robots for operation on 115 volt alternating 
or direct current, have been developed by 
Rehtron Corporation, 2159 Magnolia Ave., 
Chicago, IIl., in collaboration with prominent 
combustion engineers. The units are easily in- 


Smoke Control Robot 


stalled and adjusted and are applicable to any 
type and size boiler; stoker or hand-fired, coal 
burning with any grade coal or oil burner fired. 

The Indicator-Signal type (Model SC-301) 
has an illuminated density meter which con- 
tinuously indicates smoke density in breeching 
or stack and provides for an immediate bell 
and/or light signal when smoke exceeds the 
maximum allowable density. Price of Robot 
and Light Projector is $40.00. 

The other type control (Model SC-302) in- 
corporates all features of Model SC-301, plus 
full automatic control for magnetic solenoid 





70 MASTER-LIGHTS 
© Electric Portable Hand Lights. 
® Repair Car Spot and Searchlights. 
© Emergency (Battery) Floodlights. 
CARPENTER MFG. CO. 


179 Sidney St., Cambridge, Mass. 
MASTER-LIGHT MAKERS 








valve or blower motor supplying steam/air to 
over-fire jets. This installation may permit 
using a cheaper grade fuel without loss of 
boiler efficiency and is a positive guarantee 
against violation of smoke ordinance. Instal. 
lations on both large and small boilers haye 
shown an actual fuel saving as high as 20 per 
cent, according to the manufacturers. Price of 
Robot and Light Projector is $65.00. 


Protectocote Apron Resists 
Heat and Acids 


A NEW protective apron, completely differ- 
ent from the conventional oiled duck, 
rubberized cloth and “synthetic” types, is an- 
nounced by American Optical Company, 
Southbridge, Mass. The material of this new 
AO Protectocote provides exceptionally ef- 
fective protection against acids, oils and 
greases. 

In addition to protecting the worker’s cloth- 
ing, the Protectocote guards his person against 
contact with industrial compounds and liquids 
that cause skin diseases and discomfort. It 
resists heat, and, according to the manufac- 
turer, it will not burn. Although very tough, 
it is also very light in weight, assuring both 
comfort and, durability. It’s made in two styles 
and 11 sizes. 

The Protectocote resists the following: oils, 
tar, greases, acids, chemicals, paints, varnishes, 
lacquers, cutting fluids, solvents, kerosene, 
gasoline, creosote, naphtha, caustics and al- 
kalis. 


Fluorescent Equipment 


EW combination lampholders, _ starter 

sockets, and starters for T-17 100-watt 
fluorescent lamps making for easier replace- 
ment and greater holding power have been an- 
nounced by the General Electric appliance and 
merchandise department, Bridgeport, Conn. 
Included in the equipment are combination 
lampholders and starter sockets, single lamp- 
holders, combination lampholders with invert- 
ed starter sockets, 4-contact separate starter 
sockets, and 4-contact Mazda lamp starters. 
The lampholders are of the rotating lock type 
and are available with or without mounting 
brackets. The exposed parts of the lamp- 
holders are white. 


Directional Relay 


pe use in directional discrimination in the 
detection of phase and ground faults, a new 
series of relays is announced by Westinghouse 
Electric and Manufacturing Company. Al- 
though generally installed along with fault de- 
tector relays, these Types H-3 and HV-3 high 
speed, three phase directional relays are also 
used with frequency relays to trip tie line 
breakers on under or over frequency. 

The full glass cover permits complete 
visual inspection without removal. A similar 
—- with plug-in features can be sup- 
plied. 
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BOILERS, PIPING and 
other equipment insu- 
lated with J-M 85% Mag- 
nesia are fully protected 
against excessive heat 


losses. 





J-M Insulation-Engineering 

Service. J-M Engineers offer 

you specialized experience 

and training that enable 

them to trace down costly 

heat losses that might other- 

wise go unnoticed. From the 

complete line of J-M Insu- 

LMOST any insulation will save you _lations, they can recommend the exact 

some money on fuel. But to get fuel amount of the right material that as- 

osts down to rock bottom ...and to sures maximum returns on your insulat- 
ceep them there . . . it takes the one ing investment. 

orrect insulating material, applied in the For full information on this helpful free 

one most economical thickness. service and data on all J-M Industrial 

Toassure every saving possible within- Insulations, write for Catalog IN-55A. 

sulation, leading power plants rely onthe Johns-Manville, 22 E. 40th St., N.Y.C. 


Johns-Manville INDUSTRIAL INSULATIONS 


FOR EVERY TEMPERATURE...FOR EVERY SERVICE... 


Superex ... 85% Magnesia... JM-20 Brick... Sil-O-Cel C-22 Brick .. . Sil-O-Cel Natural Brick... 
J-M No, 500 Cement... Sil-O-Cel C-3 Concrete ... Marinite 
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Manufacturers’ Notes 
Heads National Postage Meter Co. 


Charles R. Ogsbury has been elected presi- 
dent and a director of National Postal Meter 
Co., Inc., Rochester, N. Y., according to a re- 
cent announcement. He succeeds Ellery C. 
Huntington, Jr., who remains as a director of 
the company. Mr. Ogsbury was previously a 
vice president of International Business Ma- 
chines Corporation, having resigned to accept 
his present position. 

Arrangements have been made between In- 
ternational Business Machines Corporation 
and the National Postal Meter Co., by which 
the latter will take over certain products of 
one of International Business Machines Cor- 
poration’s divisions and manufacture and mar- 
ket them. In addition, National will continue 
the development of other devices related to the 
same field which naturally fall into the mail- 
ing machine category and which for some time 
have been under development by International 
3usiness Machines Corporation, the an- 
nouncement stated. 


M. M. & M. Appointments 


Further .additions to its sales organization 
are announced by Manning, Maxwell and 
Moore, Incorporated, Bridgeport, Connecticut. 

C. G, Tyler formerly connected with the 
railroad division in the Chicago district has 
joined the industrial division and takes over 
the territory served from Columbus, Ohio. 
This district was formerly covered by Win 
Adams who has been transferred to the Buf- 
falo territory. 

Arthur B. Bleecker will represent all four 
of the company’s industrial divisions in the 
Pacific north west covering the Seattle and 
Portland territories. 


Black & Decker Conference 


The Black & Decker Mfg. Co. held success- 
ful sales conference for a week late in June at 
Towson and at Deer Creek in Harford County, 
Maryland. 

Sixty-five branch managers and salesmen 
from all parts of the United States and Canada 
attended the meeting. After a one-day tour of 
inspection through the plant, the balance of the 
week was devoted to a thorough study of the 
construction features of the Bleck & Decker 
line, including the new 9-inch heavy duty 
sander which has just been announced to the 
trade. Study was also made of the tools under 
actual operating conditions. Much time was 
also devoted to practical applications. 


IBM Elects Officers 


Ata recent meeting of the board of directors 
of International Business Machines Corpora- 
tion, the following officers were elected: Pres- 
ident, Thomas J. Watson; vice president and 
general manager, Frederick W. Nichol; vice 
president in charge of manufacturing, Charles 
A. Kirk; secretary-treasurer, John G. Phillips; 


assistant treasurer, Francis R. Cowles; as- 
sistant secretary, Frederick C. Elstob. 

Mr. Kirk, formerly executive assistant at 
Endicott, N. Y., succeeds vice president 
Charles R. Ogsbury, who, recently was elect- 
ed president and a director of National Postal 
Meter Co., Inc. Mr. Kirk who joined the cor- 
poration in 1927, is a graduate of Western Re- 
serve University. He will continue to make his 
headquarters at the Endicott, N. Y. factory. 


H. M. Sliter Appointed by G-E 


H. M. Sliter has been appointed assistant 
manager of the General Electric Company's 
central station department in the New York 
district, according to a recent announcement by 
1s ae oo Barnes, Jr., commercial vice president, 

Mr. Sliter began his association with Gen- 
eral Electric in 1908 after being graduated 
from Cornell University with a degree in me- 
chanical engineering. Since 1927 he has been 
active in general sales work in the utility field, 
with headquarters in New York City. 


Death of John W. Savage of G-E 

John W. Savage assistant to the president of 
the General Electric Company and for more 
than 20 years closely associated, with the com- 
pany’s distribution and commercial research 
problems, died July 9th in New York City fol- 
lowing a few months’ illness. He was 49 years 
old. 


¥ 


Equipment Literature 


Utility Trencher 


Details of design and, construction improve- 
ments to date on the Model 11 Utility Trencher 
are covered by a new bulletin, No. 4B-11, is- 
sued by the Buckeye Traction Ditcher Com- 
pany, Findlay, Ohio. 

The Model 11 is the smallest of the wheel 
tv-> trenching machines and cuts trench from 
113 in. to 22 in. wide and up to 54 ft. deep. 
It is widely used by water and gas companies, 
telephone companies, municipalities, and pipe- 
line contractors. 

Copies of the bulletin will gladly be sent on 
request to the manufacturer. 


Aerodynamic Pump Impellers 


The improved Peerless Hydro- Foil pumps 
are described in a new Bulletin No. 148 issued 
diy Peerless Pump Company, Los Angeles, 

alif. 

The fact that in many respects water flow 
is analogous to air flow led to changes in the 
design of propellers for large capacity low head 
pumps used in drainage and dewatering opera- 
tions. 

The reduction of turbulence and internal 
friction in a pump handling as much as 100,- 

g.p.m. is a highly important consideration 
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INTERNATIONAL 


or BUSINESS - 
For DEFENSE! 


eavy loads, bulky loads, light loads! 
Ihatever there is to haul in a Nation 
vhose every resource and energy is 
urned toward defense . the new 
K-Line Internationals answer with a 
range of power and performance that 
blankets every trucking requirement. 


Among 42 models, 142 wheelbase 
lengths, there is a new K-Line Interna- 
tional built to fit every job like a glove! 


This new line meets the urgent needs 
of today for speed, performance, driver 
comfort, economy, and efficiency in truck 
transportation. Sizes from half-ton de- 
livery to giant-powered six-wheelers. 
Ask any International Truck dealer or 
Company-owned branch about this bril- 
liant new line. 


INTERNATIONAL HARVESTER COMPANY 
180 North Michigan Avenue Chicago, Illinois 


ne 


At home in heavy traffic. International Cab-Over-Engine 
models are available in a variety of sizes. 


For medium-duty requirements. International 1-ton 
with special panel-take body. 
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in power economy. Exhaustive studies of the 
data developed in wind tunnel research have 
resulted in modifications of propeller blade 
contour, area and angular set. 


Sales Promotion Binders 

New methods‘of’presenting sales material are 
described.in a brochure issued by The Barrett 
Bindery Co.,. Chicago, Ill. Entitled “How 
Much of Your Sales Story Gets to Your Pros- 
pects,” this booklet illustrates Barrett sales 
presentation binders based on entirely new me- 
chanical principles, according to the manu- 
facturer. 


“Thin Line” Electric Etcher 


A small, inexpensive etcher for permanently 
marking small tools and parts is described, in 
a bulletin issued by the Ideal Commutator 
Dresser Co., Sycamore, III. 

As its name “Thin Line” implies, this etcher 
writes with a fine line, burning the mark, iden- 
tification number or name right into the metal, 
so it cannot become blurred or worn off with 
ordinary usage. All parts are fully enclosed 
and out of the way when not in use. 


Power Assembly Tools 

A sixty-page illustrated data book on power 
assembly tools has been issued by the Black & 
Decker Mfg. Co., Towson, Md. Portable elec- 
tric screw drivers, nut runners and tappers 
are described in detail and numerous pictures 
show the application of these various tools. 
The book also includes data on basic types of 
threaded fasteners, screw thread terms, power 
vs. hand—time-tésts and the factors involved 
in selecting the right power driver. 


Steam Sample Degasifier 

Equipment designed for the collection of 
hydrogen samples from boiler water is de- 
scribed in Publication 3020 issued by the 
Cochrane Corp., Philadelphia. The Cochrane 
steam sample degasifier is described as a 
unique device for condensing a steam sample, 
separating non-condensible gases for analysis, 
and degasifying the condensed sample for con- 
ductivity tests for determination of carry over. 
An installation is shown on a 1350 psi boiler 
in a public utility central station where the 
boiler delivers 600,000 Ib. of steam per hour 
at 935 F. 


Fluorescent: Lighting : 

Tips on residential fluorescent lighting are 
given in a new booklet just announced by the 
Westinghouse Lamp Division, Bloomfield, 


oP 

The booklet presents in simple, non-tech- 
nical language, an understandable interpreta- 
tion of fluorescent lighting and its application 
in residential equipment, particularly portable 
lamps. 

A copy of booklet A-3939, priced at five 
cents, may be secured from the advertising de- 


partment, Westinghouse Lamp Division, 


Bloomfield, N. J. 


Portable Substations 


Portable substations to meet the current de- 
mand for emergency power are described ina 
new 8-page booklet announced by Westing- 
house Electric and Manufacturing Company. 

Units with voltage ratings up to 69 ky and 
capacities up to 4500 kva are discussed. The 
various parts that make up a portable substa- 
tion are pointed out with arrows on opposite 
side views of the same unit. Special core and 
heat exchanger features and “forced-flow” 
cooling are described with a note on automa- 
tic protection. 

A copy of booklet B-2281 may be secured 
from department 7-N-20, Westinghouse Elec- 
tric and Manufacturing Company, East Pitts- 
burgh. 


Simplex Jacks 


Jacks in innumerable types to multiply man- 
power, to relieve busy cranes and other han- 
dling equipment and to simplify many jobs now 
being done the hard way are shown in the 
new Junior Catalog 41, just issued by Temple- 
ton, Kenly & Co., Chicago, Ill. This 60 page, 
illustrated booklet points the way to do many 
lifting, lowering, pushing, pulling and support- 
ing jobs easier, faster and safer. 

Recently revised price schedules are also 
given along with other data. Copies sent on 
request. 


Compressed Air Circuit Breakers Leaflet 


A new 11-page leaflet describing compressed 
air circuit breakers up to 34.5 kv, 1,500,000 kva 
interrupting capacity for indoor use is an- 
nounced by Westinghouse Electric and Manv- 
facturing Company. 

Distinctive features, construction, and oper- 
ation are discussed in detail with special at- 
tention given to the compressed air mechan- 
ism. Diagrams give physical dimensions and 
typical layouts. 

Rating tables list the necessary data for 
breakers with rated voltages between 2.5 and 
34.5 kv. 

Copies of descriptive data 33-680 may be se- 
cured from department 7-N-20, Westinghouse 
Electric and Manufacturing Company, East 
Pittsburgh, Pa. ° 


Packing and Gasket Data 


A completely new illustrated catalog of pack- 
ings and gaskets, containing service recom- 
mendations and suggestions, has just been is- 
sued by Johns-Manville. In addition to detailed 
information on J-M packing and gasket styles, 
the handbook includes handy recommendation 
tables which serve as a guide to proper pack- 
ing selection for various types of equipment 
under such diversified service conditions as 
steam, brine, ammonia, acids, caustics, and 
oils. An analysis of the factors which determine 
packing performance and, helpful hints on get- 
ting the most out of packing and gaskets are 
given. 

Copies of the new handbook, Form PK- 
12A, may be secured by writing Johns-Man- 
ville, 22 East 40th Street, New York, N. Y. 
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150,000 HP Francis Turbine 


for Grand Coulee Project 
(SHOP HYDROSTATIC TEST—230 LB. PER SQ. IN.) 


YDRAULIC TURBINES 
FRANCIS AND HIGH SPEED 
RUNNERS 
BUTTERFLY VALVES 
POWER OPERATED RACK RAKES 
GATES AND GATE HOISTS 
ELECTRICALLY WELDED RACKS 


Newport News Shipbuilding and Dry Dock Company 
(Hydraulic Turbine Division) 


Newport News, Virginia 
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VULNERABLE VALVES IN YOUR PLANT 
FORM A FIFTH COLUMN 


One "temperamental" valve on an important line in your plant or in the field might tie up 
your major flow of production. Check back in your experience and you can recall such in- 
stances. A single valve failure usually costs many times the price of the valve. {] Uninter- 
ruptedly, Nordstrom Valves are the "safety nerves" in well-engineered installations. They 
are literally the heart of the flow lines; easiest to switch flow; quickest to turn on or of 
free from sticking; inherently protected against leaks by "Sealdport' lubrication. The plug 
is constantly seated. No sediment or deposits can creep in to prevent a tight closure. Nord: 
stroms eliminate the weak, vulnerable points of line control. 


NORDSTROM VALVES 


MERCO NORDSTROM VALVE CO. 

cA Subsidiary of PITTSBURGH EQUITABLE METER CO. 
WORLD'S LARGEST MANUFACTURERS OF LUBRICATED PLUG VALVES; GASOLINE, Oli & GREASE METERS 
adie Reite Main Offices: 400 Lexington Ave. PITTSBURGH, PENNA. 


New York City, Buffalo, Philadelphia, Columbia, Memphis, Chicago, Kansas City, Des Moines, Tulsa, Houston, Los Angeles, Oakland. 
Canadian Licensees: Peacock Bros., Ltd., Montreal. European Licensees: Audley Engineering Co., Ltd., Newport, Shropshire, Ei 
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Wilson, Herring and Eutsler's DAVEY TREE TRIMMING SERVICE 


PUBLIC UTILITY 
REGULATION 


571 pages, $4.00 1846 1923 


AN analysis of the nature, extent, and problems of JOHN DAVEY 
public utility regulation in the United States, Founder of Tree Surgery 
with emphasis upon the expanding role of the Federal 
Government in the regulation of public utilities, its a 
activities in undertaking power projects and pro- ak Service that Serves 
moting rural electrification, and the issues involved 2 
in governmental ownerships. The well-rounded treat- @ Low Unit Costs 
ment and critical viewpoint will be of aid to all who a Widely Available 
are interested in evaluating the present status of : f 
public utility regulation, its strengths, weaknesses, and e Highly Trained Men 


significance for privately-owned industry. © Good Will Builders 


Order trom Always use dependable Davey Service 


DAVEY TREE EXPERT CO. KENT OHIO 


Public Utilities Reports, Inc. 
Munsey Bidg. Washington, D. C. D AV E Y T R E E 5 E R Vv | C E 
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now in service are 
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With modern S 
however, the load 
diversified electri 
ered accurately 


nue for all load § 





when metered with 22oc/c%sc meters 
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ELECTRIC COMPANY 


SANGAMO 
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—the battery that serves the nation 


ASKS of grave importance, of tremen- 

dous responsibility, are being assigned to 

Exide Batteries today. In the nation’s 
military forces — in the Army’s mechanized 
divisions, in the air force, and in the Navy 
—Exides have been entrusted with functions 
in which no battery dares to fail. 


service to industry for over half a century. 
Their use in our mines and manufacturin; 
plants, our railroads and communication 
systems, our steamships and utility com 
panies, is no less a service to our nation than 
that which they have rendered and are 
rendering our armed forces. 


Specify an Exide, secure 


Nor will they. For into , 
the Exide Batteries that serve in the knowledge that it will 
our armed forces is built the XI € not fail you for whatever 


same dependability that has 


purpose you require storage 


characterized them in their BATTERIES battery power. 


THE ELECTRIC STORAGE BATTERY COMPANY 


The World’s Largest Manufacturers of Storage Batteries 
for Every Purpose 


PHILADELPHIA 
Exide Batteries of Canada, Limited, Toronto 
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BAYER SOOT CLEANERS 


APPLIED TO 


MODERN PUBLIC UTILITY BOILERS 


























l | 
2500 H. P. BOILERS PULY. COAL FIRED 
660 LB. PRESSURE 770° F. STEAM TEMPERATURE 


| THE BAYER COMPANY st. Louis, missouri 
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Now... the complete, one-volume key 
to the engineering essentials of 


INSULATION 


—kinds, applications, testing, theo 





This book will help 


DESIGNERS of electrical equipment 
ENGINEERS in mechanical, chemical, 


or other fields who need to know some- 
thing about insulation of electrical 
apparatus 


MAINTENANCE and REPAIR 
MEN who want to know more of the 


reasons back of their work 


PURCHASERS of electrical equip- 
ment who need to know how to detect 
quality or lack of it and what to put 
into specifications 


18 full, explicit, authoritative 
chapters cover: 


- Dielectric Phenomena 
Theories of Dielectric Behavior 
. Factors Affecting Dielectric Behavior 
Insulating Materials 
- Industrial Motors and Generators 
Large Rotating Machines 
Control Apparatus 
Transformers and Reactors 
. Circuit-breaker Principles 
Circuit-breaker Constructions 
Transmission-line Insulators 
Lightning Arresters 
- Capacitors 

Heating ee 
Lamps and Tubes 
Meters, Instruments, and Relays 
° Insulatin Soomeg 
. High-voltage Testing Equipment 


SNSPARSNHSeeNomawn= 


tt et tt 


HIERE is a new and helpful guide for all concern 
with the design and use of electrical apparatus 
book that covers all aspects of its insulation—cop 
cisely reviews the theory—describes and comparg 
the materials—and gives complete details of the ing 
lation problems present in all types of electrical ap 
paratus and how they are solved. 


INSULATION OF 
ELECTRICAL APPARATUS 


By Douglas F. Miner 


George Westinghouse Professor of Engineering 
Carnegie Institute of Technology 


450 pages, 6 x 9, 306 illustrations, $5.00 


This book bridges the gap between the more theo 
retical treatments of dielectric phenomena and th 
needs of engineers and designers for data on present 
day insulation practices. 

From it the reader can get everything necessary t 
an intelligent approach to insulation problems 
correlation of the theoretical and the practical—plu 
many facts and data to help in design or selection of 
electrical apparatus. 

The section on applications is presented in great 
detail—covers many specific types of apparatus 
breaking each one down to show every insulation re 
quirement and best practices in handling it. 





USE THIS CONVENIENT ORDER COUPON 


PUBLIC UTILITIES FORTNIGHTLY 
Munsey Building, Washington, D. C. 


Please send me a copy of Miner’s INSULATION OF 
ELECTRICAL APPARATUS postpaid. I enclose $5.00 in 
money order 


Address 


City and State 





July 31, 1941 Public Utilities Fortnightly 





in the 


Biggest-Selling 


TRUCK 
FIELD: 





Chevrolet trucks are selling now at the lowest prices of any 
in the biggest-selling low-price field. . . . That’s one vital 
reason why America prefers them. 

And Chevrolet trucks are ‘‘tops’’ to meet today’s great 
need for units that make “Deliveries P.D.Q.’’—powerfully, 
dependably, quickly. . . . That is another, and an even more 
important, reason why America prefers them. 

You want to make “Deliveries P.D.Q.’’—and to make them 
at the lowest cost in truck operation and upkeep. In short, 
you want Chevrolet trucks. 

Ask your Chevrolet dealer about today’s low prices—today. 
CHEVROLET MOTOR DIVISION, General Motors Sales Corporation, DETROIT, MICH. 


CHEVROLET TRUCKS 


“THRIFT-CARRIERS FOR THE NATION” 
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Give ’em room—they’re mov- 
ing! Cranemen swinging their giant 
loads of tank frames and turbine 
castings ... operators of massive 
presses thumping out parts for 
ns and motors... workmen lit 
y the flare of electric welding — 
moving to the quick beat of the 
punch press, to the rumble of the 
conveyor, to the whine of the 
whirling lathe. Things are rolling 
today in America’s factories. 


Action—that’s what we're get- 
ting—from the world’s best work- 
men and the world’s best produc- 
tion machinery. For the American 
workman of today is a superman 
compared with his counterpart of 


Today, as for the past 60 years, General Electric scientists, 
engineers, and workmen are finding new ways to apply elec- 
tricity to multiply the strength of the American workman’s 
muscles—to increase his efficiency—to make America secure. 
General Electric Company, Schenectady. N. Y. 


GENERAL @ ELECTRI 
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only a few decades ago. Indu 
has given him as helpers mechani 
strong men in the form of pov 
tools and machines. These multij 
his effective strength; they he 
him to produce more—bette 
faster. 











Men and machines—they 
made the American standar 
living the highest in the wo 
Now, working together as ne 
before, they’re making the this 
we need to defend that Americ 
standard. 










Heads up! Industry is on 
way —meeting the urgent req 
ments of the immediate present 
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A SHARE IN 
AMERICA 


The new United States Defense 
Savings Bonds and Stamps give all 
of us a way to take a direct part in 


’ building the defenses of our country. 


This is the American way 
to provide the billions 
needed so urgently for 
National Defense. 


\ 5’: United States 5% 
\\ DEFENSE SAVINGS 
1K BONDS and STAMPS 
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THIS MESSAGE IS PUBLISHED BY US IN THE INTEREST OF NATIONAL DEFENSE 
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PROFESSIONAL DIRECTORY 


® This Directory is reserved for engineers, accountants, rate experts and others equipped 
to serve utilities in all matters relating to rate questions, appraisals, valuations, special re. 
ports, investigations, design and construction. « < < 7 ‘ 





THE AMERICAN APPRAISAL GOMPANY 


INVESTIGATIONS, APPRAISALS AND STUDIES 


for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
NEW YORK WASHINGTON CHICAGO MILWAUKEE SAN FRANCISCO 
and other principal cities 








DAY & ZIMMERMANN, INC. 
ENGINEERS 
NEW YORK PHILADELPHIA 


PACKARD BUILDING 








oesicx HOLY, Bacon « Davis, anc. xax= cases 


CONSTRUCTION Enai APPRAISALS 
OPERATING COSTS ngmneess INTANGIBLES 
VALUATIONS AND REPORTS 


NEW YORE PHILADELPHIA WASHINGTON CLEVELAND OHIOAGO 








J. H. MANNING & COMPANY 


120 Broadway Field Building 
New York ENGINEERS Chicago 
Business Studies Purchase—Sales Valuations 
New Projects Management Reorganizations 
Consulting Engineering Mergers 


Public Utility Affairs including Integration 








SANDERSON & PORTER 
ENGINEERS AND CONTRACTORS 
Design and Construction of Industrials 
and Public Utilities. 
Reports and Appraisals in Connection 


With Management Problems, Financing, Reorganization. 
New Y 


Chicago San Francisco 








Sargent & Lundy 


ENGINEERS 
Steam and Electric Plants 
Utilities—Industrials 
Studies—Reports—Design—Supervision 
Chicago 
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STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * EXAMINATIONS * APPRAISALS 
CONSULTING ENGINEERING 


BOSTON ° NEW YORK ¢ CHICAGO ¢ PITTSBURGH « SAN FRANCISCO « LOS ANGELES 








BARKER & WHEELER, ENGINEERS 


DESIGNS AND CONSTRUCTION — OPERATING 
BETTERMENTS — COMPLETE OFFICE SYSTEMS — 
MANAGEMENT — APPRAISALS — RATES 


11 PARK PLACE, NEW YORK CITY 
36 STATE STREET, ALBANY, N. Y. 


Francis S. HABERLY 
ENGINEER 


Appraisals—Original Cost Accounting— 
Rates—Depreciation—Trends 


122 SoutH MicuicaAn AVENUE, CHICAGO 








BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and re- 
ports, design and supervision of cen- 
struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, MO. 


JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 
DESIGN AND SUPERVISION—VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 








EARL L. CARTER 


Consulting E yoga 


REGISTERED IN INDIANA, NEW OHIO, 
PENNSYLVANIA, WEST VIRGINIA, VRENTUCKY 


PUBLIC UTILITY 
VALUATIONS AND REPORTS 
910 Electric Building Indianapolis, Ind. 


JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals - Investigations - Reports 
in connection wit 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 








E. J. CHENEY AND CO. 


Engineers and Consultants 


61 BROADWAY NEW YORK 


SLOAN & COOK 


CONSULTING ENGINEERS 


120 SOUTH LA SALLE STREET 
CHICAGO 


Appraisals—Original Cost Studies 
Depreciation. Financial, and Other Investigations 








ROBERT E. FOLEY 


Erecting Engiveer 
Telephone Lines—Rural Lines—Fire Alarms— 
Transmission Lines 





48 Griswold St. Binghamton, N. Y. 








J. W. WOPAT 


Consulting Engineer 
Construction Supervision 


Appraisals—Financial 
Rate Investigations 


1510 Lincoln Bank Tower Fort Wayne, Indiana 
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Industrial lubrication, as exempli- 
fied by the role of Cities Service, 
plays a vital part 


Lifeblood of the factory line is the precious 
oil that keeps the wheels of industry turning 
... Spinning ever faster and faster as tanks, 
ships, planes and trucks spring from blue- 
prints into cold steel. 


In many phases of na- 
tional defense. Cities 





Service’s industrial oils 


NATIONAL DEFENSE NEEDS MORE 
THAN “ELBOW GREASE!” 





have been called upon to help deliver max- 
imum efficiency of operation. 


We are honored by our selection, feeling 
that it indicates more plainly than words 
that we are qualified to meet the lubrication 
problems of industry. The vast experience 
of our Lubrication Engineers is available 
for consultation without cost. All vou have 
to do is get in touch with us at any of the 
offices listed below. 


CITIES SERVICE OIL COMPANIES 


CITIES SERVICE OIL COMPANY 





Chicago. New York, Cedar Rapids. 


Boston, St. Paul, Grand Forks, Kansas City, Fort Worth, Oklahoma City, Milwaukee, 


Cleveland, Detroit, Syracuse. 


CITIES SERVICE OIL COMPANY. LTD. 
ARKANSAS FUEL OIL COMPANY 


Toronto, Ontario. 


Shreveport, Little Roek, Jackson, 


Miss., Birmingham, Atlanta, Charlotte, N. C., Nashville, Richmond, Miami 
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M“* floodlighting improvements 
have been made by Westinghouse 
for protection of persons, property and 
production. These include both the units 
and their application to specific require- 
ments. In many installations even the 
floodlighting itself must be protected. 
Thus Westinghouse protective indus- 
trial lighting brings new night-time safe- 
ty to America’s workshops and workers PParatus 
—safeguarding production and delivery 
to help insure speedy fulfillment of the 


national preparedness program. 


WESTINGHOUSE ELECTRIC & MANUFACTURING COMPANY, EAST PITTSBURGH, PA. 
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